
With the growth of electronic communication, 
vast quantities of documents are often 
disclosed in litigation. Despite the fact that 
standard disclosure often produces large 
amounts of wholly irrelevant documents, 
leading to a considerable waste of time and 
costs, it is often the default position. That is 
now set to change with a significant culture 
shift in the pipeline for January 2019 when a 
new modernised disclosure scheme is set to 
launch. 

The new Disclosure Pilot scheme will run 
for two-years in cases proceeding in the 
Business and Property Courts in England and 
Wales. With some limited exceptions, the Pilot 
will apply to existing and new proceedings 
across the Business and Property Courts 
in the Rolls Building and in the centres of 
Bristol, Birmingham, Cardiff, Leeds, Liverpool, 
Manchester and Newcastle. While the Pilot 
will be initially limited to the Business and 
Property Courts, the expectation is that it will 
lead to wider reforms in disclosure. It is worth 
noting that the Pilot will not disturb an order for 
disclosure made before the commencement 
date unless that order is varied or set aside.

Below are 10 key aspects of the reform. 

1) The introduction of Initial Disclosure 

Unless dispensed with by agreement or order 
(and subject to several other exceptions), “Initial 
Disclosure” is to be given with statements 
of case – Initial disclosure will be the key 
documents which a disclosing party relies 
upon and are necessary for other parties to 
understand the case they have to meet.  For 
some cases, Initial Disclosure may obviate the 

need for any further disclosure (in whole or in 
part).

2) The disclosure models and Extended 
Disclosure 

If the parties want disclosure beyond Initial 
Disclosure they will need to exchange 
proposals for Extended Disclosure. Extended 
disclosure is based on the introduction of 
disclosure models. Every model requires the 
disclosure of known adverse documents (see 
below) but vary in terms of the remaining level 
of disclosure:

•  Model A: Disclosure confined to known 
adverse documents: Disclosure here is 
limited to known adverse documents.  

•  Model B: Limited Disclosure: Adverse 
documents, plus Initial Disclosure to the 
extent this has not already taken place.

•  Model C: Request-led search-based 
disclosure: Parties may be ordered to 
give disclosure of particular documents or 
narrow classes of documents relating to a 
particular issue.  

•  Model D: Narrow search-based 
disclosure, with or without Narrative 
Documents (this is essentially existing 
standard disclosure): Each party is 
required to undertake a reasonable and 
proportionate search in relation to the 
issues for disclosure (see below) for which 
disclosure has been ordered. “Narrative 
Documents” are documents which 
are relevant only to the background or 
context.  
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Significant changes will impact 
many who are involved in 
litigation next year when the 
new Disclosure Pilot comes 
into force. Businesses which 
routinely engage in litigation will 

have to be prepared for this shift in approach 
and reflect on their policies and practices. In 
this edition of Disruptive Asset Finance I have 
explored 10 of the key changes which this 
reform brings.      

On page 3, Oliver considers how a case can be 
bought to a swift end having potential time and 
costs savings. Of course, not judgments follow 
a trial, sometimes shortcuts can be taken, but 
they should be carefully considered.    

Business priorities can be difficult to manage 
with litigation demands and often meeting 
litigation deadlines can be a challenge - There 
has been a plethora of rule changes and case 
law concerning extending time limits. Now 
that the dust has settled following the case of 
Denton, Greg has provided a useful overview of 
the key rules relating to agreeing extensions of 
time and the importance of being well prepared.

Our last edition explored the interest which was 
potentially recoverable when bringing a claim. 
Interest can certainly add up so should not be 
ignored, Philip now explains how post judgment 
interest is calculated - Hopefully this all makes 
for an interesting edition!

John Flint
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Compliance with time limits is of paramount importance following the 
Jackson civil litigation reforms and the case law which followed (Mitchell 
v News Group Newspapers Ltd [2013] EWCA Civ 1537 and Denton v TH 
White Ltd and other appeals [2014] EWCA CA Civ 906). It should not be 
assumed that relief will be obtained to excuse a breach where a deadline 
is missed.  Generally, a time limit may be varied a) between 
the parties in writing; b) with a consent order which 
is approved by the court; c) following a successful 
application; or d) ordered by the court, exercising 
its case management powers. In today’s litigation 
climate careful consideration also needs to be 
given to whether to agree a time extension if 
requested. Unreasonable oppositions to time 
extensions can be penalised in costs 

Some of the different ways to extend a 
time period for compliance are set out 
below. 

Variation by written agreement  
CPR 2.11 sets out a power for parties to agree 
to vary times set out in the CPR or ordered by the 
court. The parties may agree an extension in writing to 
vary that time limit unless the CPR, a practice direction or 
court order provides otherwise. 

Buffer orders 
CPR 3.8(3) provides that where a rule, practice direction or court order 
requires a party to do something within a specified time and also sets 
out the consequences of failure to comply, the time for doing the act in 
question may not be extended by the parties. However, CPR 3.8(4) now 
allows parties to extend such time limits by up to 28 days by prior written 
agreement provided that any hearing date is not put at risk as a result. 

These extensions are known as “buffer orders”. No application to court is 
necessary but such agreements should be notified to the court in writing. 
Parties need to check that there is no express prohibition in the CPR with 
care. 

Applications to court to vary time limits Applications can be opposed 
or agreed between the parties. It is important not to assume that 

applications made by consent will be automatically approved. 
Where one party seeks to vary a time limit and has been unable 

to obtain the consent of the other party it will need to make an 
application in accordance with Part 23 of the CPR and this 
includes submitting evidence in support of the application 
including an explanation of the reasons for the delay.  

Where a case is proceeding in a specialist court the 
relevant court guide should be checked with care. 
Remember that there are special rules and procedure in 
certain courts which supplement certain parts of the CPR 
and the practice directions

Where a deadline is in jeopardy the potentially defaulting 
party should not delay. Seeking to resolve the issue or making 

an application prior to the deadline passing can make a big 
difference. This is because the court will treat these applications 

more favourably. If you realise a deadline has passed you must not 
ignore it – you may need to apply for relief from sanctions and the more 
promptly the issue is considered the better.                      

For further information please contact:
Greg Hughes
Partner
0345 209 1607 
greg.hughes@clarkewillmott.com
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•  Model E: Wide search-based disclosure: Parties shall disclose 
documents which are likely to support or adversely affect its claim or 
defence or that of another party or which may lead to a train of inquiry 
which may then result in the identification of other documents for 
disclosure. Model E is only to be ordered in an exceptional case.

3) The creation of the Disclosure Review Document (DRD)

The DRD replaces the Electronic Documents Questionnaire and the 
Disclosure Report and forms the framework and sets out the detail for the 
proposed model of Extended Disclosure.  It provides information about 
the proposed disclosure to the court in an efficient, convenient and helpful 
format.   Appropriate limits to the scope of the searches to be undertaken 
will be determined by the court using the information provided in the DRD.   
It describes a large amount of information including any searches already 
undertaken and identifies the key issues in dispute (which the parties 
consider will need to be determined by the court with some reference to 
contemporaneous documents) and the disclosure model which the parties 
consider appropriate.  Importantly the parties’ obligation to complete, 
seek to agree and update the DRD is ongoing.  It is a document which 
may evolve as it may be revised or supplemented following discussions or 
amended statements of case.   

4) Known Adverse documents

Parties have a continuing duty to disclose known adverse documents. 
The continuing duty of disclosure is not new but the concept of a “known” 
adverse document could have caused difficulties for larger organisations 
as it raises questions such as when knowledge is assessed and whose 
knowledge is relevant. The Pilot has now defined such issues and provides 
that the duty extends only to documents a party is actually aware of – no 
further searches are required. For this purpose a company or organisation 
is “aware” if any person with accountability or responsibility within the 
company or organisation for the events or the circumstances of the case 
or for the conduct of the proceedings is aware. It is necessary to take 
reasonable steps to check the position with any person who has had such 
accountability or responsibility but who has since left the company or 
organisation. No doubt this area will be subject to judicial interpretation in 
due course when the Pilot is implemented. 

5) The courts become more technology focused

The new Pilot expressly recognises the importance of technology in the 
disclosure process. For example, it expressly recognises that in making an 
order for Extended Disclosure, the court may include directions concerning 
software or analytical tools, including technology assisted review software 
and techniques (such as predictive coding) and coding strategies, including 
to reduce duplication. 

6) Defined criteria for reasonableness and proportionality

Disclosure must not be wider than is reasonable and proportionate to fairly 
to resolve the issues. The concept of reasonableness and proportionality is 
now applied by reference to defined criteria in the new Pilot. This test builds 
upon the existing overriding objective. It includes the nature and complexity 
of the issues in the proceedings; the importance of the case, including 
any non-monetary relief sought; the likelihood of documents existing that 
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will have probative value in supporting or undermining a party’s claim or 
defence; the number of documents involved; the ease and expense of 
searching for and retrieval of any particular document (taking into account 
any limitations on the information available and on the likely accuracy of 
any costs estimates); the financial position of each party; and the need to 
ensure the case is dealt with expeditiously, fairly and at a proportionate 
cost.

7) The duties of the parties and legal representatives

The Pilot expressly sets out the duties of the parties and their legal 
representatives. New express duties such as the duty to send letters to all 
relevant employees concerning document retention and a duty to not to 
“document dump” have been introduced. The court expects the parties 
(and their representatives) to cooperate with each other and to assist the 
court so that the scope of disclosure can be agreed or determined by the 
court in the most efficient way possible.

8) Added Judicial involvement

With additional obligations to cooperate comes additional opportunity 
for disagreement. The Pilot gives rise to a new type of hearing known as 
the “Disclosure Guidance Hearing” – At these hearings parties can seek 
guidance from the court on disclosure issues which are disputed.

9) Costs budgeting

In the Disclosure Review Document the parties are required to provide 
an estimate of what they consider to be the likely costs of the proposed 
disclosure and the likely volume of documents involved. These estimated 
costs may be used by the court in the cost budgeting process. In a case 
where budgeting applies, if is not practical to complete the disclosure 
section of Precedent H in relation to disclosure prior to the disclosure 
order being made, the parties may notify the court that they have agreed 
to postpone completion of that section of Precedent H until after the case 
management conference.

10) Change of mind

Despite all of the procedural changes above arguably the most important 
change to be embraced is the need for a change of mind - To recognise the 
benefits of this new Pilot, so that we can move away from the existing norm 
of standard disclosure in appropriate cases.     

For further information please contact:
John Flint
Partner
0845 209 1079 
john.flint@clarkewillmott.com

Pilot gives rise to a new type of 
hearing known as the ‘‘Disclosure 
Guidance Hearing’’

Case notepad
Simantob v Yacob Shavleyan (trading as Yacob’s Gallery) [2018] EWHC 
2005 (QB) has added to the body of case law concerning part payment of 
a debt. In earlier case law the House of Lords has held that consideration 
was necessary for the discharge of a debtor’s liability – If a debtor pays 
part of an existing debt that does not amount to consideration for a 
creditor’s promise to accept a lesser sum in full settlement. There must 
be an additional benefit to the creditor in order for such part-payment 
to take effect so as to discharge the full liability. In this case a settlement 
agreement was entered into by the parties recording a liability to pay a 
debt with a penalty payment to be paid in the event of default. When 
the debtor defaulted the parties agreed that the debtor could make 
instalment payments. An argument ensued as to whether this instalment 
plan superseded the original settlement agreement. It was held that the 
settlement agreement had been varied orally. The court found that there 
had been a compromise by both parties as the varied agreement went 
beyond the debtor’s promise to pay part of the pre-existing debt. The 
compromise was which linked to the fact that there remained a dispute 
over whether a penalty payment clause was potentially unenforceable. Had 
the debtor been successful in that argument the sum owed to the creditor 
would have been greatly reduced. Therefore, under the varied agreement 
the creditor obtained a benefit. This reminds us that, without more, part 
payment of a pre-existing debt is not a good consideration for the full 
discharge of the debtor’s liability and helps to illustrate what falls within the 
scope of ‘additional benefit’. 

For further information please contact:
Cathy Harris
Associate
0345 209 1154 
cathy.harris@clarkewillmott.com

Lock v Aylesbury Vale District Council [2018] EWHC 2015 (Ch) Too broke 
for bankruptcy? In this case a debtor owed around £8,000 in unpaid 
council tax. On appeal it was held, that a bankruptcy order sought by the 
local authority against a debtor who had no assets to satisfy any liability in 
bankruptcy would serve no useful purpose and the bankruptcy order was 
set aside. Bankruptcy provides a system of collective execution against 
a debtor’s property and ensures a fair distribution of assets amongst 
creditors, including the resolution of disputes, as economically as possible. 
In addition, it allows investigations into the bankrupt’s assets and affairs. 
Where appropriate, it provides or introduces measures to protect the public 
from future misconduct and/or to encourage others not to follow the same 
path. Its purpose is also to protect a bankrupt from harassment by creditors 
and to provide the opportunity for a fresh start. Here there was nothing to 
be distributed and no indication that an investigation would be worthwhile- 
“[e]verything in evidence about the bankrupt and her financial affairs 
indicated that she was not worth powder or shot”. The moral of the case - 
Bankruptcy fulfils a specific purpose which should not be forgotten. 

In Phoenix Healthcare Distribution Ltd v Woodward [2018] EWHC 2152 
(Ch) it was held that there was no good reason to validate service of 
a claim retrospectively (under CPR 6.15). Although the claimant had 
served proceedings on the defendant’s solicitors they had not obtained 
confirmation that the solicitors were instructed to accept service. It was 
held that the CPR did not impose a duty on solicitors to draw attention 
to mistakes of the other side where neither the party nor their solicitor 
contributed to those mistakes. That did not amount to technical game 
playing. The position may have been different if specific confirmation had 
been sought. The court was critical of the claimant’s reasons for delaying 
service until towards the end of the claim form’s validity period. By leaving 
service the claimant had “courted disaster”. The moral of the story is make 
sure you seek a written confirmation to accept service at the outset. 

mailto:john.flint%40clarkewillmott.com?subject=
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At a glance: Post judgment interest

In our last edition of Disruptive Asset Finance we looked at interest which 
can be claimed prior to judgment on damages or debt. This article explores 
entitlement to interest post judgment. 

In the High Court 

Unless the court orders otherwise in the High Court judgment debts will 
attract simple interest at a rate of 8% a year until payment is made. This is 
provided for by section 17(1) of the Judgments Act 1838.

Although that rate may appear high compared to the present commercial 
rates it provides certainty and clarity – it also encourages prompt payment.  
The rate has been set at that level since April 1993. The rate cannot be 
varied by the court and the court does not have the power to award 
compound interest in this situation. However, if a judgment debt is in a 
currency other than sterling, the rate of interest is adjusted – it is instead 
awarded at such rate as the court thinks fit. That discretion means the court 
can award interest at the rate appropriate to the currency in question. 

Interest runs from the judgment date unless specific provision is made 
elsewhere such as in a court order or rule. Interest runs until the debt is 
satisfied. 

Unless there is a special provision in the contract, it is worth noting that a 
right to contractual interest will end at the date of the judgment. Generally 
after judgment a creditor will instead generally be entitled to statutory 
interest. If the Judgments Act rate is higher than the contractual rate the 
creditor will receive a sum higher than that to which it would have been 
contractually entitled (the converse is also true). Some contractual interest 
clauses do seek to provide that contractual interest may be charged 
both before and after judgment. Depending on the wording used, if the 
Judgments Act rate is higher than the contractual rate, the creditor may still 
be able to claim the Judgments Act rate of interest. 

County Court 

Not all County Court judgments carry interest. Generally, a County Court 
judgment does however carry interest at the Judgments Act rate (8%) if it 
is for no less than £5,000 or in respect of a debt which is a qualifying debt 
for the purposes of the Late Payment of Commercial Debts (Interest) Act 
1998. There are exceptions: for example, interest is not payable where 
the judgment is given in proceedings to recover money due under an 
agreement regulated by the Consumer Credit Act 1974. 

As in the High Court, interest generally begins to run from the date 
judgment is given. However there are exceptions where: (1) the amount of 
the judgment debt (other than costs) is to be determined at a later date – 
the debt shall carry interest from that later date; (2) payment of the debt is 
deferred under the judgment so interest does not accrue until that deferral 
date; and (3) payment of a judgment debt is to be made by installments 
(interest does not accrue on the instalment until it falls due). 

Costs 

A judgment debt includes a judgment debt created by an order for payment 
of costs. Interest on costs runs from the date of the order for costs unless 
a rule or practice direction makes a different provision or the court orders 
otherwise. Where costs are “deemed” to have been ordered (for example, 
because of the consequences of Part 36) interest starts to run from the 
date on which the event that gave rise to the entitlement to costs occurred 

The High Court here has a broad discretion and may order that interest 
starts to run from a date before judgment was given - it also has the power 
to postpone the date from which interest starts to run. The court must take 
into account all the circumstances of the case – this includes the conduct 
of the parties and success of a party. 

Settlement 

Where a Tomlin order is used to record a settlement the settlement terms 
are often recorded in a schedule to the order. Terms included in a schedule 
cannot be directly enforced as an order of the court. Therefore it is worth 
noting that an obligation to pay money in respect of a debt or damages 
set out in the schedule is not a money judgment that can be enforced – 
Therefore, in such a case interest does not accrue.

Having a good understanding of the rules is vital to ensure that any due 
interest is claimed – Interest is a dry subject but it can certainly add up. 
 

For further information please contact:
Philip Roberts
Partner
0345 209 1778  
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If you would like to receive future editions of Disruptive Asset Finance or if you have any comments or suggestions for the newsletter please 
contact: getintouch@clarkewillmott.com
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A trial is certainly not the only way a dispute may end. Of course, many 
disputes end in a settlement either before or after proceedings have been 
issued at court. But what are the options for parties where the other side 
does not engage with the process or fails to put forward a realistic case? 
Oliver Sainter looks at some of the ways litigation can be bought to a swift 
end.  

Default judgment

Where a defendant fails to engage with a claim default judgment may be 
appropriate. This is judgment by administrative act rather than by trial. 
Default judgment ends a claim following the defendant’s failure to file an 
acknowledgement of service or a defence within prescribed time limits set 
down by the court rules. Importantly, the issue here is not the quality of the 
defence – but whether it has been filed in time. Default judgment can be 
obtained in many cases simply by way of a request: for example, where 
the claim is for a specified amount of money. Obtaining judgment in default 
can be a very useful tool for claimants but they should also be aware of the 
circumstances in which a default judgment must or, may, be set aside. In 
contrast, where a defence is filed but it is considered to be meaningless or 
lacking substance, the claimant may apply for the defence to be struck out 
or for summary judgment.   

Strike out

A successful strike out is the deletion of written material from a party’s 
statement of case so that it cannot be relied on in the proceedings. If a 
whole statement of case is struck out, this should lead to the court giving 
judgment for the other party. A statement of case may be struck out in 
whole or part where a party is pursuing or defending a case that has no 
reasonable basis, where there would be a waste of resources on both sides 
if the litigation continued, to prevent an abuse of process or to enforce 
compliance with orders and court rules. Strike out is a very powerful tool 
to bring litigation to an early close. However, the courts use the power 

carefully. It is a decision of last resort. If a case is defective the court may 
instead use other mechanisms to resolve the issue rather than strike out: 
for example, an unless order, or directions requiring a party to amend their 
statement of case or give further information about a matter in dispute.  

Summary judgment

Often parties will apply for strike out as an alternative to an application 
for summary judgment. In such a case a party should ensure that the 
application is clear that they are relying on both. In a summary judgment 
application the court may decide a claim or a particular issue without a 
trial. An application for summary judgment could be based on a point of 
law, the potential available evidence or both. Summary judgment can be 
given against a claimant or defendant if the party has no real prospect 
of succeeding on or defending the issue or claim and there is no other 
compelling reason why the case or issue should be disposed of at trial.  
The procedure aims to promote the quick determination of cases and save 
costs. A party’s case can be decided early in the proceedings and therefore 
potentially save time and costs. Such an application can also have the 
tactical advantage of indicating that the matter will be vigorously dealt with. 

It is certainly worth considering these procedures as a strategy to end a 
case earlier than trial. However, their use should be considered carefully as 
an unmeritorious application is likely to result in an adverse costs order and 
prolong the litigation rather than reduce it. 

For further information please contact:
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Associate
0345 209 1197  
oliver.sainter@clarkewillmott.com 

https://www.clarkewillmott.com/news/disruptive-asset-finance-spring-2018/
mailto:getintouch%40clarkewillmott.com?subject=

