
From time to time you may be asked to advise 
someone who has received a substantial 
damages award as a result of accidental or 
criminal injuries or as a result of a medical 
clinical negligence claim. In circumstances 
such as these if the client has been claiming 
means-tested benefits prior to his injury, or is 
likely to do so in the future, then you should 
consider whether they would benefit from 
setting up a personal injury trust. However, 
such trusts can also be useful for those 
individuals who are not claiming benefits and 
do not anticipate doing so in the future.

The advantages of personal injury (PI) 
trusts

Many benefits are means tested and if your 
client is likely to claim benefits, perhaps as a 
result of their injury, then their entitlement to 
benefits will be affected if their capital exceeds 
a certain limit (currently £6000). Once their 
capital exceeds £16,000 there will be no 
entitlement to benefits at all. Certain assets are, 
however, disregarded from the assessment 
of the amount of an individual’s capital for 
benefits purposes and this includes a personal 
injury compensation payment if that payment 
is held in trust. An individual who has received 
a PI award of any substance who is claiming 
State benefits, or may do in the future, should 
therefore be advised to take advice on the 
possibility of a PI trust.

Some clients may have other savings apart 
from their PI compensation payment and will 
not expect to have to claim benefits. Those 

individuals may, however, need to move into 
residential care in their later years, and this risk 
may be exacerbated by the injury that they 
have suffered. The advantage of a PI trust for 
those people is that assets in the trust will be 
disregarded in assessing that person’s financial 
contribution towards their care home fees, 
raising the possibility that the PI damages can 
be ring-fenced from social care liabilities.

Other individuals may not be in receipt of 
welfare benefits but, perhaps as a result of their 
injury, they find it difficult to manage large sums 
of money or are vulnerable to exploitation by 
others. In those cases a PI trust can provide a 
useful protection mechanism.

What sort of trust qualifies as a PI trust?

It is the nature of the trust assets rather than 
the form of the trust that qualifies it as a PI 
trust. If the trust assets consist of a lump 
sum received in relation to criminal injuries, 
or accidental injuries arising from negligence 
or industrial disease caused by workplace 
conditions, then the trust will be a PI trust.

Many PI trusts are constituted as bare trusts, 
i.e. the trustees hold the assets upon trust for 
the beneficiary absolutely. This is probably the 
most common PI trust but other types of trust 
are used. The advantage of a discretionary 
trust, for example, is that it provides a greater 
level of self-protection for a beneficiary as the 
injured person is not entitled, as of right, to 
either the income or capital of the trust.
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One of the key points in last week’s autumn 
budget was the abolition of stamp duty land tax 
for first time buyers on purchases of residential 
property of up to £300,000. Our article looks 
briefly at this new measure and considers 
whether there are more tax changes to come for 
private clients.

We were particularly pleased to note that 
following our representations legislation has 
been introduced that ensures that parents who 
are Deputies for their incapacitated children are 
now able to purchase a home in their capacity 
as Deputy without paying the higher rate of 
stamp duty land tax if the parent already owns 
their own property.

In this edition we also look at personal injury 
trusts and the advantages that go beyond 
preserving an individual’s right to welfare 
benefits. We consider what happens to your 
client’s European holiday home if they lose 
mental capacity and whether your clients 
should make mutual Wills. Our family law expert 
examines the misconception of the “common 
law spouse” and looks at who will care for your 
client’s children if they die. A major change to 
the stamp duty land tax surcharge rules takes 
place in a year’s time; if your clients are moving 
home our article outlines how this may affect 
them.

In closing may I wish you a very happy 
Christmas and a prosperous New Year.

Anthony Fairweather

Wealth, Health and Inheritance Briefing

 November 2017

clarkewillmott.com Great service... Great people...



02 Wealth, Health and Inheritance Briefing November 2017

Bi rm ingham • B r i s to l  • Ca rd i f f  • London  • Manches te r  • Sou thampton  • Taun ton

A discretionary trust is not, however, recommended if the amount of the 
damages award exceeds the inheritance nil rate band given the immediate 
lifetime charge to inheritance tax that would then arise.

For example, David is injured in a car accident and receives a damages 
award of £150,000. He is able to work but feels that his injuries might result 
in him having to retire before pensionable age and perhaps having to draw 
benefits. In David’s case a bare trust would probably be recommended.

By comparison, Sarah has received a damages award of £250,000 arising 
from a medical negligence claim. She has had difficulty managing money 
in the past and is under pressure from friends to use her award in ways 
that would not be to her long-term benefit. A discretionary PI trust is 
recommended to Sarah both to preserve her benefits entitlement but also 
so Sarah’s chosen trustees can mange the award on her behalf and she will 
then be protected from her friends’ influence.

Charlie is involved in a car accident as a result of which he loses a leg. He 
has an office job and is able to continue his career and has accumulated 
other capital apart from his PI award. He is single and anticipates that in 
older age his disability will make it more likely that he will require some form 
of residential care. A bare trust is recommended to Charlie to protect his 
PI benefit from social care liabilities (although it remains available should he 
wish to draw on it).

Personal injury trusts: continued
Are there any tax advantages?

There are no tax advantages to a PI trust. Aside from the usual trust 
benefit of asset protection, the main advantage is in preserving benefits 
entitlements or maximising local authority help towards care home fees.

How soon should the trust be set up?

The damages award will be ignored as far as benefits are concerned for 52 
weeks from its award, so there is a breathing space in which the client can 
decide what to do.  During this period the damages should not be mixed 
with other assets but held in a separate account. If the award is received 
in tranches we would suggest that your client sets up the trust within 52 
weeks of the first interim payment.

For further information please contact:
Tom Mottram
Associate
0845 209 1860 
tom.mottram@clarkewillmott.com

Many of your clients may own second homes abroad, with France and 
Spain being popular locations. 
When your clients bought their holiday home they may have given some 
thought to what happens to the property on their death, especially 
in view of the forced heirship regimes which apply in many 
European countries, in contrast to the relative testamentary 
freedom which exists in England and Wales. They may 
not, however, have considered the situation should they  
become incapacitated in later life.

When incapacity strikes

If a person who normally lives in England and 
Wales becomes incapable of dealing with their 
financial affairs, then their appointed attorney under 
a registered lasting power of attorney (LPA) or 
enduring power of attorney (EPA) steps in to take 
over. If there is no attorney appointed under an LPA/
EPA then an application to the court will be made for 
the appointment of a deputy who will take on the task 
of looking after the incapacitated person’s finances.

So far so good, but what is the position if the incapable 
person owns a property in say France? 

The Hague Convention XXXV on the international protection of 
adults 

The Hague Convention XXXV was drawn up to produce some clarity on 
the questions of jurisdiction, applicable law and recognition of foreign court 
orders in this area of the law and came fully into effect in 2009. Britain is a 
signatory to Convention XXXV but, crucially, it has not ratified it except for 
in Scotland. The Mental Capacity Act 2005, however, contains provisions 
that virtually mirror the provisions of Convention XXXV. One of the effects 
of this is that the court of protection has jurisdiction in relation to a person 
who normally lives (“habitually resides”) in England and Wales and over their 
property (wherever that may be).

Because the UK has not ratified Convention XXXV as far as England and 
Wales is concerned certain provisions in the Convention as to the 

automatic recognition of orders made by other Convention 
states do not apply. It is therefore possible that the 

jurisdiction in which the holiday property is located may 
not automatically recognise a court of protection order 

without a confirmatory order of the appropriate court 
in its own jurisdiction. This will inevitably cause 
delay and additional costs for the incapable person 
and their family. By comparison, if the UK had 
ratified the Convention the court’s order would 
be automatically recognised in other ratifying 
Convention countries such as France.

Similarly as far as LPAs and EPAs are concerned, 
the law applicable to them will be the law of the 

country where the incapable person normally lives, 
but problems still exist as to whether the LPA or EPA 

will be recognised by the authorities where the property 
is situated.

Take advice

When acquiring a property abroad your client should take local advice 
about what would happen if they later become incapable. Some 
commentators feel that the advent of Brexit may delay any further progress 
towards UK-wide ratification of Convention XXXV, so, for the short term at 
least, it is unlikely that the situation will become less complicated.

For further information please contact:
Anne Minihane
Partner
0845 209 1391
anne.minihane@clarkewillmott.com

Your client’s holiday home and 
incapacity
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Many couples draw up Wills at the same time which have identical or near-
identical terms. These Wills are colloquially known as “mirror Wills” and are 
extremely common.
Mutual Wills, however, go one crucial step further than mirror Wills: an 
agreement exists between the individuals making the Wills (which is not 
necessarily reflected in the Wills themselves) that the Wills will not be 
changed. We consider whether mutual Wills are advisable.  

What are mutual Wills?

Mutual Wills are drawn up by at least two people and are executed 
pursuant to an agreement between the individuals which it is intended 
should bind the survivor of them. Each individual agrees with the other 
not to alter their Will after the other dies. Mirror Wills, which are made in 
substantially the same terms, do not qualify as mutual Wills without that 
crucial agreement between the individuals that the survivor of them will be 
contractually bound not to alter their Will.

A recent High Court case provided a classic example of when mutual Wills 
might be made. June and Bernard Clark had bought their council house 
and made Wills leaving their estates (which were mainly comprised of the 
house) to each other if one of them died, and to their two daughters equally 
after they had both died. They agreed between them that this was the 
only Will they would each ever make and that they would not alter it. This 
agreement was not reflected in the Will and, following Mr Clark’s death, Mrs 
Clark made thirteen more Wills. In her final Will the bulk of her estate was 
given to her grandchildren. Mrs Clark’s daughters challenged the Will on 
the basis that the two earlier Wills made by Mr and Mrs Clark were mutual 
Wills because of the verbal agreement made between their parents. The 
judge accepted the daughters’ evidence that such an agreement was made 
and held that the Wills were indeed mutual Wills, meaning that the estate 
passed to the couple’s daughters.

Are mutual Wills advisable?

Mr and Mrs Clark had apparently been close to their daughters when they 
made their Wills originally but as the years went by this changed and they 
became closer to their grandchildren. The inability of Mrs Clark to make a 
Will which could reflect the change in her family relationships is the main 
reason we would generally discourage making mutual Wills as they are 
very inflexible and cannot adapt to today’s often fluid family circumstances. 
Moreover, as the agreement to make mutual Wills can be evidenced outside 
of the Will this can lead to uncertainty and disputes, as shown by Mr and 
Mrs Clark’s case.

A modern trust by comparison is a much more flexible way of protecting the 
assets of the first spouse to die so that they can be guaranteed to pass to 
a couple’s chosen beneficiaries after the survivor’s death; while at the same 
time the surviving spouse retains the freedom to make a new Will and cater 
for changing life circumstances. 

The Law Commission examined the issue of mutual Wills in their recent 
consultation report on the reform of the law of Wills. The abolition of the 
concept was considered but ultimately rejected as it was felt that abolition 
would be a restriction on testamentary freedom.

The Law Commission instead proposed that assets left under a mutual 
Will should fall within the definition of the testator’s estate that can 
be the subject of a claim under the Inheritance (Provision for Family 
and Dependents) Act 1975 (the 1975 Act). The 1975 Act enables a 
disappointed beneficiary for whom a Will has not made reasonable financial 
provision to claim against an estate if they fall within one of the categories of 
persons able to make a claim. At present, property left under a mutual Will 
does not form part of the net estate against which a 1975 Act claim can 
be brought, so in many mutual Wills cases there is no estate from which 
provision can be made for the disappointed beneficiary.

The proposed change means that a qualifying beneficiary who does not 
benefit under the mutual Will could bring a claim against the estate under 
the 1975 Act and, if successful, they could be awarded a share of the 
estate notwithstanding the existence of the mutual Will. While this would 
be a step forward compared to the present situation, it does mean that 
a disappointed beneficiary would potentially have to bring court action in 
order to share in the estate. By comparison if mutual Wills had not been 
made in the first place, it would be possible for the survivor of the couple 
to include the beneficiary in their Will if they wished to do so and no court 
action would be necessary.

For further information please contact:
Emma Pope
Partner
0845 209 1823
emma.pope@clarkewillmott.com

Mutual Wills: should your clients have them?
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Figures show that the number of cohabiting couples who have families 
grew by 29.7% in the period between 2004 and 2014. 
Despite the increasing numbers of couples who live together but do not 
marry, an alarming number of people still believe that living together for 
a period of time gives them automatic claims against their partner as a 
“common law wife or husband”. The simple fact is that title does not exist 
and claims against a partner are very limited if the parties are not married.

In the event of relationship breakdown, cohabitants are treated very 
differently in law to married couples. Unless property or assets are owned 
jointly then cohabitants have limited options to claim an interest in a home 
where they may have lived together for a number of years. Further, save 
for an obligation to pay maintenance for any children that the couple may 
have together, there is no obligation on a cohabitant to share their income. 
The same is true if one of the couple has indirectly contributed to a pension 
that is not theirs.

The myth of the common law 
spouse

The Court can consider whether the party has acquired an interest in the 
family home and make orders to reflect this. However if they have not made 
a financial contribution then they could potentially be left with nothing.

In some circumstances applications can be made on behalf of children for 
housing needs or further maintenance. However these are exceptional and 
the assets need to be significant enough to justify those orders being made.

It is important that couples setting up a home together are clear about their 
financial arrangements and the provision they would wish to make for each 
other and their children in the event of relationship breakdown or death. 
This is especially important if property and other assets are held in one of 
their sole names. A cohabitation agreement could assist greatly in this type 
of situation.

All parents will have considered 
what would happen to their children 
in the event of their death. In most 
cases they will stay with the other 
parent, but what happens if a former 
partner does not see the children or 
is considered a risk.
If the children are under the age of 18 it is strongly advised that the parents 
make a Will. One of the provisions within that Will is the choice of guardian 
in the event that both parents die before the children reach adulthood. 
The guardian would be able to make important decisions in relation to the 
children’s upbringing such as education, religion and medical treatment.

Such an appointment would only come into effect if all people who have 
parental responsibility for the children have died.

An unmarried father who is not named on his child’s birth certificate 
should check his status and consider taking action to acquire parental 
responsibility as, if he does not hold it, he may have to make an application 
to the court for the child  to live with him. It is important for separated 
parents therefore to agree the identity of a guardian wherever possible.

The automatic presumption is that a child would live with the surviving 
parent unless there is any reason why this should not happen (such as 
risk). The appointment of a guardian within a Will does not bind the court; 
it would be good evidence of the parents’ wishes, and would be taken into 
account by any judge, but the welfare checklist would be the overriding 
factor for the court when making their decision. The judge would have to 
decide what they feel is best for the child.

For further information on either of the above issues, please contact:
Caroline Young 
Chartered legal executive
0845 209 1404
caroline.young@clarkewillmott.com

Who will look after my children?

https://www.clarkewillmott.com/legal-services/divorce-and-family-law/child-maintenance-and-custody/
https://www.clarkewillmott.com/news/appointing-a-guardian-for-your-children-in-the-event-of-a-relationship-breakdown/


exchange of information and the 4th Anti-Money Laundering directive, this 
news will be unwelcome. It remains to be seen whether any major changes 
will be made as a result of the consultation. The increase of the tax burden 
on relevant property trusts could perhaps be one area addressed.

Possible changes in the future may also have been hinted at by the 
publication (on Budget day) of a research report on the influence of 
inheritance tax reliefs and exemptions on estate planning and inheritances. 
Concern has been expressed in the past that there has been insufficient 
monitoring of the use of these reliefs, but the publication of the research 
carried with it no announcement of any kind of consultation or legislative 
change; at least not yet.

Finally, there is some limited good news for widows and widowers with 
the announcement that the income tax marriage allowance can now be 
transferred from a deceased spouse to the surviving spouse (and vice-
versa) and claims can be backdated by up to four years. This could result in 
an up to £230 per annum income tax reduction. Prior to the Budget it was 
also announced that a deceased person’s ISAs would continue to benefit 
from preferential tax treatment during the administration of an estate which 
will also save some dividend tax and potentially capital gains tax on those 
estates with shares in ISAs.  

For further information please contact:
Carol Cummins
Consultant
0845 209 1275 
carol.cummins@clarkewillmott.com
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The centrepiece of the Autumn Budget was the Chancellor’s 
announcement of the abolition of stamp duty land tax (SDLT) on purchases 
of residential properties with a purchase price of less than £300,000 by 
first-time buyers.
In addition, a 5% rate of SDLT is payable by first time buyers on the 
purchase price of residential property between £300,000 and £500,000. 

It is important to note that if property is purchased by more than one 
person all the buyers must qualify as first time buyers for these rates to 
apply and they must all occupy the property purchased as their only or 
main residence. They do not have to take up occupation immediately if at 
the time of the purchase they intend that it should be their main residence. 
A previous purchase of a property as trustee will not affect an individual’s 
ability to claim relief as long as he or she was not a beneficiary of the trust.

Care should be taken by first time buyers who have (or have had) an 
interest in property as a beneficiary of a trust or estate as they may not 
qualify for the relief.

It would appear that trustees will be unable to claim the new relief as, 
even if all the trustees were first time buyers, they are unlikely to have the 
necessary intention to occupy the property as their main residence. This 
may affect the protection measures that are put in place when parents 
are helping their children buy a first property by making the purchase by 
trustees less attractive. Trustees may instead look to the use of loans to 
beneficiaries to facilitate their first property purchases.

For private clients it would appear that there may be more to come than 
was evident from the Budget speech. The government has announced 
a consultation next year on the taxation of trusts to make this “simpler, 
fairer and more transparent”. Given that a radical overhaul of trust taxation 
was carried out in 2006, and trusts have come under ever more onerous 
compliance requirements in recent years with the advent of automatic 

Autumn Budget: will there be changes in the 
future for private clients?
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For purchases that happen on or after Tuesday 27 November 2018, RMRR 
can only be claimed if the former main residence was sold within the 
previous three years. If Alex were to buy his new flat on Friday 23 November 
2018, the sale of his previous main residence in 2007 will still count as the 
sale “leg” for an RMRR claim. But if Alex’s purchase only completes on 
Wednesday 28 November 2018, the 2007 sale will no longer qualify as the 
sale “leg”. Alex won’t qualify for RMRR and will have to pay surcharge rate 
SDLT on his purchase of the flat.

The slightly over-simplified moral of the story is this:

•  if a homeowner completed the sale of  their previous main residence 
on or before 25 November 2015;

•  if they haven’t owned another main residence since then, either 
freehold or under a lease for longer than seven years; and

•  they either now own (or intend to acquire, before buying their next 
main residence) a second dwelling, which is not (or not to be) their 
main residence;

they need to be aware that their ability to claim RMRR on the purchase 
of a new main residence will run out unless they complete its purchase 
on or before Monday 26 November 2018.  Moreover, if it is likely that the 
purchase of their next main residence will take place only shortly before 
the deadline runs out, they should be aware that even a short delay in 
completing may have expensive consequences.

Let us imagine that completion of Alex’s purchase is fixed for Friday 23 
November 2018, just in time to allow his 2007 sale to qualify as the sale 
“leg” of an RMRR claim. But one of the sellers is unexpectedly out of the 
country and not available to sign the transfer. The transaction actually 
completes on Wednesday 28 November, once the missing seller is back in 
the UK and has signed the transfer. The seller’s default and the resulting five 
day delay have doubled Alex’s SDLT liability and cost him £15,000 more in 
SDLT than he had budgeted for.

For further information please contact:
Andrew Campbell
Consultant
0845 209 1281
andrew.campbell@clarkewillmott.com

*This article reflects the SDLT law and rates as at October 2017.
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Buying a house or a flat when you already own one became a lot more 
expensive on April Fool’s Day 2016 when SDLT surcharge rates were 
introduced.
For example, Alex buys a flat for £500,000 in December 2017, but he 
already owns a half share in his late grandmother’s flat, which he inherited in 
2013. So Alex’s SDLT bill is £30,000 in SDLT*. In contrast, Millie, who buys 
the flat next door for the same price, doesn’t own all of or a share in any 
other houses or flats. She only pays SDLT at normal non-surcharge rates. 
Her liability is a mere £15,000.

There is a relief from the surcharge element available to those who sell their 
old home and buy a new one. But, to qualify for it, the sold former home 
must have been the buyer’s “only or main residence” and the buyer must 
intend the new home to be their “only or main residence”. The phrase “only 
or main residence” is not defined in the legislation. HMRC’s guidance says 
that a purchaser can only have one main residence. If someone has two 
or more, it is a question of fact which is the one and only main residence. 
Owners with more than one home cannot decide for themselves which is 
to be treated as their main residence. This article refers to someone’s “only 
or main residence” as their “main residence” and to replacement of main 
residence relief as “RMRR”

There are two “legs” to claiming RMRR:

•  selling the former main residence

•  buying a replacement for it, intending to use the new home as one’s 
main residence.

Thus, if (a) Alex sells his previous main residence on the day he buys the 
new flat and (b) intends the new flat to be his new main residence, Alex can 
claim RMRR and pay only £15,000 in SDLT, despite still owning the share in 
his late grandmother’s flat.

But what would have happened if Alex had sold his former main residence, 
say, four years earlier when he was posted to Los Angeles? Can he still 
claim RMRR when he buys the new flat on his return?

The answer is: yes, he can, as the law presently stands. Currently, it doesn’t 
matter how long ago Alex sold his previous main residence. If Alex sold it 
in 2007, he could still use that sale as the sale “leg” of his RMRR claim in 
relation to a purchase in December 2017. There is, however, an important 
condition: Alex must not have owned (either freehold or under a lease for 
longer than seven years), another main residence in the interim.

But – and this is the main point of this article – that rule will cease to apply 
at midnight on Monday 26 November 2018, i.e. in a little over a year’s time. 

SDLT surcharge: changes to replacement of 
main residence relief
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