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The question of whether agricultural property 
relief (APR) for inheritance tax (IHT) purposes 
applies to a property used as a farmhouse has 
been a perennial and contentious one, with a line 
of cases attempting to define what constitutes a 
farmhouse for APR purposes. 
It is clear from case law that a farmhouse is 
the property from which the farm is managed. 
HMRC also state in their internal IHT manual, 
that if farmland is let on grazing licences, and the 
farmer’s activities are limited to collecting rent and 
maintaining boundaries, the farmer will not be 
regarded as being in agricultural occupation of 
the land; hence the property in which he lives will 
not be a farmhouse attracting APR.

When is a farmhouse occupied for 
agricultural purposes?

This particular issue was considered by the First 
Tier Tax Tribunal recently in the estate of the late 
Thomas Gill. Mr Gill farmed at Woodlands Farm in 
Lancashire and died at the age of 79. He owned 
eleven properties at the date of his death; nine 
comprised pasture land let under annual grazing 
licences and one comprised the house in which 
Mr Gill lived together with various outbuildings 
and 21.19 acres of permanent pasture land.

 On Mr Gill’s death, APR was granted by HMRC 
on the land subject to the grazing licences on 
the basis that the licensees had occupied the 
property for the purposes of agriculture, and Mr 
Gill had owned the land for the requisite period of 
time. APR was, however, refused on the house 

and outbuildings as HMRC argued that the 
house was not a “farmhouse” and that it was not 
occupied by Mr Gill for the purposes of agriculture 
for two years before Mr Gill’s death as required 
by the relevant legislation. Business property relief 
was also refused on the grounds that Mr Gill was 
carrying on an investment business i.e. holding 
and receiving income from land.

Mr Gill’s executors appealed this determination 
arguing that he had occupied the property and 
outbuildings for the purpose of agriculture. 
Possession and control of the land had remained 
with Mr Gill and he had carried out activities such 
as hedging, fencing, maintaining ditches and 
drains, controlling weeds, topping, harrowing, 
rolling and the prevention of “poaching” by 
animals.

At the appeal hearing, Mr Gill’s licensees gave 
evidence as to the activities carried out by 
him. One described Mr Gill as the “director of 
operations” saying that he would check his stock 
and was involved in farming activities on the land 
daily. He also grew and sold vegetables. It was 
argued by his executors that the farming of the 
land by Mr Gill was managed from his house 
which meant that it was indeed a farmhouse. 

Continued on page 2.
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Welcome
to the Christmas 2019 
edition of our Agricultural 
Law Briefing

Our recently published top 
tier ranking by Chambers 
and Partners described our 
agricultural legal team as 
“excellent” and “a serious 

player” with four of our partners featuring in 
the list of eight individually ranked lawyers 
and as testimony to this we remain busy 
and challenged with exciting work despite 
the on-going uncertainty of Brexit.

This special bumper 8-page edition contains 
articles which showcase the breadth and 
depth of our full service agricultural offering. 
Succession planning remains close to the 
heart of many of our clients and we look at 
the very recent decision of Gill and how it 
may affect claiming inheritance tax reliefs 
on the farmhouse. The critical issue of 
health and safety is addressed in an article 
about the hazards of working at height in 
agriculture and the implications of a fall for 
both employers and the victims. Our articles 
on credit control, terms of employment 
and contract checking seek to address the 
importance of commercial housekeeping 
- making sure your business contracts, 
employees’ terms and conditions and credit 
control systems are watertight in the face of 
the choppy political and economic waters 
ahead. An insight into the exciting world 
of agri-innovation is provided by the Q & 
A feature with the MD of Pre-O and last 
but not least, we look at the septic tank 
rules which need to be complied with by 1 
January 2020. 

We wish you all a very Merry Christmas and 
a very happy new year.

Tim Hayden
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There will be contracts with suppliers or customers, contracts relating to 
land, utility contracts and employment contracts for example. All will be very 
different. 

Each contract will have some effect on your business (or even you 
personally): some big, some small. If you do not understand the contract or 
worse still sign it without considering it fully, you are exposing your business 
to unknown risks. 

Contracts can include onerous obligations which could have (catastrophic) 
implications on your business, if enforced or breached. An indemnity is 
one such clause which could require you to compensate the other party 
for any loss they suffer as a result of your breach. In some contracts your 
financial exposure under such a provision may be unlimited, despite this far 
outweighing the price you have been paid.

The content of the contract is important. If a contract is not clear you might 
have problems getting paid or you may not have a right to terminate for 
non-performance by the defaulting party.

Disputes often arise due to imprecision and ambiguity in contract terms. A 
contract needs to be clear as to what each party has agreed to do for the 
other. It seems obvious but if you cannot work out what has been agreed 

by looking at the words of the contract, it is probably not clear. You cannot 
expect an independent third party such as a mediator or judge to be able to 
find in your favour if what has been agreed is not clear. 

Contracts that have the effect of “agreeing to agree to something in the 
future” may not be legally binding and could potentially be difficult to 
enforce. 

You also need to watch out for references in the contract to other 
documents. If you have not been provided with these documents then 
you need to ask for them. You should not agree to the terms of another 
documents you have not seen. This may be common with suppliers or 
customers where you are required to abide by their company policies when 
providing goods and services to them. 

Clarke Willmott can provide you with the comfort you need by assisting you 
with the review of your contracts and advising you of the risks associated 
with the contract. We can provide you with commercial advice to enable 
you to either:-

• negotiate any undesirable terms of the contract; 

• sign the contract with confidence: understanding your obligations to 
avoid as best you can any liability; or 

• even decide not to sign if the contract presents too many risks for your 
business. 

We are also an NFU Legal Panel Firm in Gloucestershire, Wiltshire, Dorset 
and Somerset working with the NFU in delivering its Contract Checking 
Service to its farmer and grower members. For further information on this 
service please contact NFU CallFirst on 0370 845 8458 or visit  
www.nfuonline.com

For more information on this article and commercial 
contracts generally please contact:  
Amy Peacey 
Senior Associate 
0345 209 1329 
amy.peacey@clarkewillmott.com 
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HMRC meanwhile contended that there was “no [objective] connection 
between the residential use of the [house] and an agricultural purpose”. 
They took the view that Mr Gill’s activities were simply those of a “prudent 
and conscientious” landowner and were confined to general maintenance 
and management of the land. They pointed out that Mr Gill had no 
contractual obligation to supervise his licensees’ livestock even though in 
practice he did so.

The Tribunal’s decision 

The Tribunal stated that the term “for the purposes of agriculture” has a 
wide scope and, having considered the witnesses’ evidence, they were of 
the opinion that Mr Gill’s activities “had always been, and remained, that of 
farming”. His activities were those of a farmer working on an active farm. 
There had been a change in his farming business over the years, in that he 
no longer reared livestock, but he carried out substantial work which was 
not limited to the provision of land for grazing. His activities had not become 
those of an investor but remained those of a farmer. Consequently the 
property in which he lived was a farmhouse, and should receive APR, and 
his business was not an investment business and should receive BPR.

Mr Gill was at the extreme end, in that he was actively “lookering” the 
livestock, directing when they could occupy each field and helping with 

Grazing licences and agricultural property relief... continued
the general management of the grazier’s stock. Whilst HMRC will be very 
upset at the decision, we believe it likely that they will now seek to establish 
that Gill’s activities set a benchmark for future cases. Farmers should not 
therefore assume that it will be easier to persuade HMRC that selling grass 
is farming and hence that their house is a farmhouse.

It remains the case that grass keep/grazing/profit-à-prendre agreements 
should include as much responsibility as possible on the landowner for 
producing the crop of grass; in particular fertilising, spraying and re-seeding 
as may be required.

For more information on this case and inheritance tax 
generally please contact:  
Stuart Thorne 
Partner 
0345 209 1105  
stuart.thorne@clarkewillmott.com 

David Maddock 
Partner 
0345 209 1205 
david.maddock@clarkewillmott.com 

As a business you will come across a whole host of 
contracts during the lifetime of your business.

Contracts: Watch what you sign!

Legal Panel Member
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Whilst campaigns such as the NFU’s Farm Safety Week have done much to 
raise awareness of the dangers of farming, the UK’s agriculture sector has 
the highest workplace death and injury rate of all the main industry sectors 
with a fatal injury rate 18 times higher than the All industry rate. 
This is hardly surprising given the potential hazards that a typical farm 
worker encounters on a daily basis; machinery, vehicles, livestock, working 
at height and chemicals all pose risks, risks which are compounded by the 
weather, fatigue and time pressures which beleaguer the farming industry.

Falls from height is the second biggest cause of death in agriculture and 
one of the most common causes of non-fatal injury. With roofs, lofts, 
ladders, vehicles and bale stacks all featuring on the average operating 
farm, working from height cannot necessarily be avoided, but the risk of 
falls from height can be significantly reduced if rigorous health and safety 
practices are implemented and maintained on-farm. 

In this article we examine falls from height in agriculture in the context 
of key legislation and recent case law and the implications not only for 
those employers responsible for ensuring that adequate health and safety 
practices are adopted and followed, but also for the farm workers for whom 
the law is intended to protect. 

The Law 

The starting point for compliance is the Health and Safety at Work 
etc. Act 1974 (“the 1974 Act”) which is the primary piece of legislation 
covering workplace health and safety in Great Britain. Under the 1974 
Act, all employers are required to take all reasonable steps to protect their 
employees’ health and safety at work. In fact, the duty of care extends 
beyond employees and also includes contractors and visitors, for example.

In order to discharge their statutory duties of care under the 1974 Act, 
employers must carry out a thorough risk assessment and put in place the 
measures which are necessary to control any risks to health and safety 
which are identified in that assessment.

In addition to the 1974 Act, an employer is also bound by the Work at 
Height Regulations 2005. Under these Regulations, an employer (or indeed 
any person responsible for controlling work at height (e.g. a site manager)) 
must carry out a risk assessment of all unavoidable work at height and 
ensure that any such work is properly planned, supervised and carried out 
by competent people. This includes providing suitable equipment for the 
work as well as any necessary training. 

There is obviously a broad spectrum of work at height ranging from the 
most dangerous (such as roof work) through to low height work of short 
duration (such cleaning gutters) and the measures that may be suitable 
for one low-risk task may not be suitable for a more hazardous one. For 
example, whilst the use of ladders and stepladders is not prohibited in 
the work place, the Health and Safety Executive’s guidance unequivocally 
states that they should only be used for low risk tasks and for no more than 
30 minutes at a time.

The application of the law as it relates to working at height and specifically 
in relation to the use of ladders was recently illustrated in the tragic case 
of a young man who was catastrophically injured when he fell head long 
from a ladder whilst working on a retaining wall on the family farm. The 
man sustained spinal injuries which left him tetraplegic and confined to a 
wheelchair for life.

The case brought by the young man against the family partnership which 
owns the farm was that the accident had been caused by health and safety 
breaches, namely that the ladder was unsuitable for the work in question 
(taking into account the height, task and state of the ground at the time) 
and that the young man had been unsupervised throughout. Primary liability 
was admitted by the insurers who agreed to pay £6.6 million in settlement 
of the young man’s claim.

Practical Issues… 

Sadly cases such as the one highlighted above are not rare and as the 
facts reveal, the consequences of not maintaining good health and safety 
practices on farms can be severe not only for the injured parties and their 
families but also for the employers. Our specialist agricultural lawyers are 
able to provide legal advice and support to either party in the aftermath of a 
health and safety breach.

…for the Employer 

Aside from any claim for compensation brought by the injured party, those 
found responsible for the breach also face the prospect of a criminal 
conviction and a fine. Since guidelines for the sentencing of health and 
safety cases were introduced in 2016, there has been an increase both in 
the volume and levels of fines issued in these cases. Our farming health 
and safety/regulatory team is experienced in advising farmers as to their 
legal obligations and we can also advise in situations where there has been 
a suspected breach and a HSE investigation/prosecution is pending/on-
going. 

…for the Injured Party

An injured farm worker may be reluctant to bring a claim against the 
employer out of loyalty, or it because he is a family member. That should not 
matter where there is insurance involved. The NFU Mutual, often the insurer 
in these cases, frequently encourages the injured person or their family to 
seek legal advice and representation. Pursuing a compensation claim can 
also be daunting, but our specialist personal injury legal team will talk the 
injured party through the whole process and provide support throughout. 
The team has expertise in managing cases where the injuries sustained 
are life changing, often for both the injured party and family. In addition to 
securing compensation, our lawyers can also help their clients to access 
the best medical treatment and rehabilitation services from some of the 
country’s top clinicians.

For further information please contact: 
Lee Hart 
Partner(Head of Serious Injury)  
0345 209 1465 
lee.hart@clarkewillmott.com

Daniel Gill 
Partner (Health & Safety/Regulation)  
0345 209 1674 
daniel.gill@clarkewillmott.com 

Working at height: The hazards
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Our Agriculture team recently got the chance to talk with Constantin Huet, 
MD of Pre-O, a certification label that allows farmers who are making the 
transition to organic agriculture to market their produce.
1. You are the MD and founder of Pre-O, which we understand is 

a pre-organic certification label. Can you briefly explain what is 
meant by pre-organic?

Pre-organic is the word used to describe the period during which a farm (or 
part of a farm) is transitioning from a traditional farming system to farming in 
accordance with regulated organic practices. The transitional period comes 
to an end when the farm is certified as organic by one of the approved 
organic certification bodies. There are seven of these in the UK, the most 
notable being The Soil Association and O F&G. 

The route to achieving organic certification typically depends on the type 
and size of farm in question and whether or not it is in the UK. As a general 
rule of thumb, it typically takes anything between 3 and 5 years for a farm 
to transition to a certified organic system but some countries in the EU have 
additional requirements to those stipulated under EU law and therefore it 
can take longer in certain jurisdictions. 

During the transitional phase, the land has to be farmed 100% organically 
(which precludes the use of pesticides or herbicides for example) and as 
such yields decrease and inputs rise. The biggest input is the skilled labour 
required for weeding. 

2. What are the typical problems experienced by producers in the 
Pre-O phase and how does the Pre-O label work in terms of 
addressing those problems?

A few years ago, I did an internship on an organic farm in Finland and it was 
a veritable insight into the difficulties facing those transitioning to organic 
farming. I learnt that the typical problems experienced by producers in the 
pre-organic phase are:

• Reduced yields (on average yields decrease by at least 20%i);

• Increased inputs (most notably labour required for weeding); and

• Certification costs (these include annual audits and a levy to the 
certification body; the exact cost depends on the country and the 
certification body in question).

All of the above combine to put transitional producers under considerable 
financial stress. Above all else, what is most frustrating is that the produce 
yielded during the transitional phase is “almost” organic, but yet this added 
value is not currently recognised by retailers or indeed the consumer. 

The Pre-O label (which is offered for free to producers) addresses these 
problems by communicating to the consumer that the labelled produce 
has been farmed in accordance with organic farming methods and whilst 
it cannot be held out as certified organic produce, it is well on its way to 
becoming so. 

3. With demand for organic produce on the rise in the UK and the 
rest of the world, how does Pre-O benefit the consumer?

There is no doubt that the demand for organic food is on the increase 
worldwide with demand outstripping supply by 3:1ii. In the UK, there is a 
tremendous demand for organic produce but only 28% of UK consumers 
can afford to buy itiii. As a post-graduate student, I fall into the 72% for 
whom organic food is unaffordable and I am deeply frustrated by this.

The Pre-O label offers consumers an intermediate and more affordable 
pricing option, alleviating the financial barriers to consumers wanting to buy 
organic produce. 

4. I would certainly buy Pre-O produce if it were readily available in 
my local shops; how are you getting on with convincing retailers 
to support the initiative by selling Pre-O labelled produce? Do you 
have any of the bigger players on board or seriously interested?

I have had a number of meetings with one of the top five supermarket 
retailers and they are interested. The next step for me is to assemble a 
group of producers who are transitioning to organic; this is not as easy as it 
sounds and I need to reach out to farmers who are transitioning to organic 
or thinking about it. 

5. Demand for organic produce is on the rise in the UK and indeed 
the rest of the world. What would you attribute this to and can you 
identify the single biggest factor driving this demand?

“Consumers have never cared more nor known less about how their food is 
produced”iv but there is a shift towards people caring about the authenticity 
of the food and drink they consume. 

I think that the push for authenticity is being predominantly driven by 
millennials. These consumers are generally more health-conscious than 
their parents were at the same age and are also more environmentally 
aware. I would say that organically certified food provides an unequivocal 
assurance that high welfare and ecological standards have been complied 
with throughout production.

6. Climate change is a hot topic at present. With the proposed 
introduction of a new Environmental Land Management scheme 
(ELMs) which would pay farmers “public money for delivering 
public goods” in place of the existing BPS payments, is there 
any research/thinking to suggest that this will see a mass of UK 
farmers switching to organic farming after Brexit?

One of the public goods that farmers will be paid for under ELMs is 
increased biodiversity. With 50% more abundant wildlife on organic farms, 
there is no doubt that organic farming practices would be considered 
a “public good”. Whether that will lead to a dramatic switch to organic 
farming, remains to be seen. Whatever happens post-Brexit, I believe that 
organic farming will continue to thrive for the reasons given in the answer to 
Question 5 above.

Q and A with Constantin Huet, 
Managing Director and Founder of Pre-O
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7. We understand that the Pre-O label creates a new market of 
Pre-O produce which caters to the consumers who are priced 
out of the fully organic market. Can you give an example of how 
a Pre-O product would be costed? Can you also explain your 
business model? i.e. how is Pre-O commercially viable for you and 
your investors?

The Pre-O label caters to the out-priced consumer by making available 
“nearly” organic produce to them at a fraction of the organic price.

Here is a simple worked example as to how this is applied (apple pricing for 
illustration purposes only).

Conventional apple Pre-organic apple Organic apple

£1.00 £1.50 £2.00

It is important to note that the label is offered for free to transitioning 
producers. The mark-up generated on the pre-organic product (which is 
50p in the example above) is apportioned between the Producer, Retailer 
and ourselves after-sale. Farmers will be apportioned a very significant 
percentage of this ‘markup’, with retailers also seeing a significant portion. 
The label is therefore a win-win-win for all stakeholders.

8. Congratulations on all your awards. It is quite clear that Pre-O is 
more than just a business concept for you. Can you explain what 
inspired you to come up with the idea?

Thank you. I was really honoured to receive the prizes, in particular the 
Royal Agricultural University “Grand Idea Award” which I won at the end of 
May 2019. I was also honoured to reach the top five finalists of the Global 
Student Entrepreneur Awards.

Pre-O is more than just a business concept for me. The inspiration for it 
comes from my passion for the environment, the insight I had of life on a 
transitioning organic farm in Finland and my frustrations at not being able to 
afford food which I know is better for my health! 

9. What support have you received from the organic certification 
bodies such as the Soil Association or indeed other key industry 
organisations such as the NFU?

I have not had any discussions with any of the organic certification bodies 
to date. We have a common interest which is to promote biodiversity 
through good agri-environmental farming practices and to enhance the 
health of the nation by making organic/nearly organic food and drink 
available to the consumer. 

I have been talking to the NFU and am hoping that this will help to link me 
up with those farmers who are transitioning or thinking about transitioning 
to organic farming. This is very important to me. 

10. You are a member of Farm491, an agritech innovation and 
incubation hub. How has this helped you with developing Pre 
O. What are other members up to and what do you think is the 
most exciting initiative you have come across? 

Farm491 has been brilliant; it has provided me with mentoring support 
and business know-how as well as with access to a wonderful space in 
their new high-spec facilities at the RAU in Cirencester. As a member of 
Farm491, I have had the opportunity to meet other members in the agri-
tech space and there are some really interesting and innovative ideas such 
as vertical farming. There is no doubt that agri-tech is the future of farming 
and will help to pave the way for more sustainable farming practices.

www.pre-o.com
iUnited States Department of Agriculture 2016 Census Data 

iiFiBL 2017 report: Research Institute of Organic Agriculture 

iii2018 Kantar Worldpanel 

ivJack Bobo, The NFU Conference 2019 

Q & A with Constantin Huet continued
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If you operate a septic tank or small sewage treatment plant in England, 
you need to check that it complies with specific regulations known as the 
general binding rules (the rules) by 1 January 2020.
The rules regulate the direct discharge of waste to ground or surface water 
requiring some treatment systems to be replaced/upgraded. They do not 
apply to cesspits.

The rules are enforced by the Environment Agency as part of its 
responsibility for water quality. Whilst the Agency aims to ensure compliance 
by offering guidance and advice to operators, it can still take enforcement 
action against those operators who persistently non-comply with the rules 
and cause pollution.

If the discharge is more than 2 cubic metres per day to ground or more 
than 5 cubic metres per day to surface water then the rules do not apply 
and the operator needs to apply for a permit from the Environment Agency.

In this article we will highlight the key requirements for compliance with the 
rules as well as a few of the main problem areas as we currently see them.

Compliance 

You are the “operator” of a septic tank or small sewage treatment plant if you:

• Own a property that uses the system;

• Own a property that shares a system with other properties (such as your 
neighbour). In this case each property owner is an operator and therefore 
jointly responsible for the system;

• Are responsible for the septic tank by way of a written agreement (a 
tenancy, an express easement or a deed of maintenance).

To ensure compliance with the rules, it may be necessary to:

• Connect to a mains sewer (if available); or

• Install a drainage field; or

• Replace the septic tank and install a small sewage plant.

Key Pointers and Potential Pitfalls 

Historic septic tanks that do not comply with the rules must be replaced or 
upgraded by 1 January 2020.

If you are selling a property with a septic tank that does not comply with the 
rules then the sale will trigger the requirement to replace the system before 
1 January and before the sale completes. 

Septic Tanks: The New Rules 

When you sell you must tell the new owner, in writing, that they are 
responsible for the septic tank discharge. You should provide them with 
details about the septic tank, including:

• A full description of the septic tank, including location;

• Details of any changes to the original design of the tank;

• A record of maintenance and details of any maintenance required.

If you are buying a property then it is worth instructing a surveyor to ensure 
that the system is compliant, in good working order and not causing 
pollution. If there are any problems, we advise you to either make sure that 
the current owner rectifies any problem as a condition of sale, or that you 
negotiate a price that takes into account the repairs you will need to make 
when you take ownership of the property.

If you are the sole operator of a septic tank or sewage treatment plant on 
your neighbour’s land then you may have the benefit of a written or implied 
easement (i.e. a right) to use that system on their land. However, whatever 
upgrade is necessary to ensure compliance with the rules, if your easement 
is in writing then you are bound by the original wording. 

A classic example of an easement for use of a septic tank is:

“You have the right to use the septic tank at the location marked ‘X’ on the 
plan and connected soakaway”.

If you instructed us to advise on how the rules impact your rights under 
such an easement, we would need to take each part in turn: 

“Septic tank” – the easement does not provide for any necessary upgrade 
to a sewage treatment plant under the rules because a septic tank and a 
sewage treatment plant are two different things.

“Location marked X” – the septic tank can only be used at the location 
marked X. It cannot be relocated because, in effect, there is no “lift and 
shift” provision.

“Soakaway” – the rules require soakaways to be replaced with drainage 
fields. The easement only entitles you to connect to the soakaway; building 
a drainage field falls outside of this right. 
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should, however, take care to act reasonably because if you refuse to enter 
into one and this leads to litigation, a Judge will not look favourably on you 
for failure to act reasonably.

The reality is that the rules affect only a minority of septic tank operators but 
they are still an important factor especially for those selling property.

If you would like advice on any of the issues raised in this 
article or property generally please contact:  
Rod Lloyd-Jones 
Partner 
0345 209 1743 
rod.lloyd-jones@clarkewillmott.com

Polly Ridgway 
Associate 
0345 209 1653 
polly.ridgway@clarkewillmott.com
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Faced with this tightly drafted easement, the options available to you would 
be to:

• Enter into a Deed of Variation of the easement with your neighbour;   
or

• Install the septic tank and drainage field on your own land if space,   
costs and compliance with the rules allow.

Any agreement to vary the easement is a matter of commercial negotiation 
between you and your neighbour for a financial sum. The starting point for 
any financial sum would be any decrease in value of your neighbour’s land 
as a consequence of the varied easement up to the commercial negotiated 
sum you would pay for new rights. You should also expect to cover any 
associated costs.

If you are a landowner whose land is burdened by a septic tank used by 
a neighbour, you are not obliged to enter into a Deed of Variation of the 
easement. A Deed of Variation is entirely voluntary not compulsory. You 

Septic Tanks: The New Rules continued

According to the Federation of Small Businesses (FSB) up to 30% of 
payments are late. This can cause cash flow and other difficulties. The FSB 
estimates that up to 50,000 businesses (including agri-businesses) fail each 
year as a result.
Phil Roberts, Partner and Head of Debt Recovery at Clarke Willmott LLP, 
regularly advises businesses seeking help with unpaid bills. “Chasing late 
payments can take a considerable amount of time and effort, and can force 
businesses to use expensive overdraft facilities”, he says. “But there are 
some simple steps you can take to reduce late payments, improve cash 
flow and minimise bad debts. With Brexit on the horizon, this is as good a 
time as any for businesses to shore up their credit control processes”. 

Phil offers the following tips:

• Know your customer: before extending credit, collect as much information 
about your customer as possible. Do all the relevant background checks 
including Companies House and get bank and other references. 

• Look for red flags: potential warning signs include new companies, 
dormant companies and companies with no directors. Likewise, be wary 
of ‘companies from afar’. Is there a good reason a company 300 miles 
away wants to buy from you, or have they just used up all the goodwill in 
their local area? 

• Get the paperwork right: simple as it sounds, make sure you have the 
correct name of the contracting party, company number and authorised 

person to sign. Does your paperwork clearly set out what goods or 
services you will supply and when, as well as when you will invoice and 
when payment is due? Consider using cost clauses, entire agreement 
clauses and personal guarantees in your terms and conditions. These 
can give better protection in the event of late payment or default.

“If you need help, we can help you review your credit control process. This 
includes relevant contract terms and conditions, and any standard letters 
and instalment agreements you use”, says Phil. “We can then recommend 
changes to help you reduce late payments and, if they do turn into problem 
debts, make sure you can recover them quickly. If this happens, we make 
the collection process simple and cost-effective for you. In most cases 
we charge a fixed fee proportionate to the debt amount, and this is often 
recoverable from the debtor”.

For more information contact: 
Phil Roberts 
0345 209 1778 
phil.roberts@clarkewillmott.com 
or visit clarkewillmott.com/debt 

Reduce late payments 
and minimise bad debt
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There has been no better time for farmers and estate managers to review 
their workers’ terms of employment.
Do you have employees or casual workers or self employed individuals 
working for you? Even if your workers are not employed, then they will have 
many rights relating to the terms they work under. These include rights 
relating to holiday, sick pay, overtime pay and rights to claim discrimination.

Holiday, Sickness and Overtime Policies

As an employer you are probably already aware that if an employee or 
worker in your organisation is unable to take their annual leave due to 
sickness, that person is entitled to carry over their holiday entitlement to the 
following holiday year. This is the case even if that individual does not ask to 
do so. You may have a policy or a contractual term stating effectively “use it 
or lose it” but in light of recent case law this term will be void. Furthermore 
this right to carry over may now be extended beyond sick leave. 

An employee or worker may therefore accumulate holiday and roll over 
these days from one year to the next. This could greatly increase the liability 
of the employer as and when that individual claims holiday or holiday pay 
if they decide to leave. A recent European Court decision has stated that 
there is no limit as to how far back that employee may claim rolled over 
holiday. If you have a number of employees or workers claiming this back 
pay, this could prove to be extremely expensive and damaging to the 
business.

We would therefore recommend that you immediately review your holiday 
and sick pay clauses for all of your workers.

In relation to holiday pay, you may also discover that you have not paid a 
sufficient amount of holiday pay if your workers are working any overtime 
during the financial year. It has recently been established by the Courts 
that whether overtime is worked voluntarily or imposed upon an employee, 
they are entitled to have that amount of overtime pay reflected in their usual 
holiday pay.

So for example, if an employee or worker is paid an additional £5,000 for 
overtime work during the harvest period this figure would need to be taken 

into account when calculating their normal week’s pay throughout the 
year. Therefore you should not simply be paying basic pay for any holiday 
taken, that figure for holiday pay must be calculated to include the overtime 
payment. Again, we can assist with what can be a complex and difficult 
situation in relation to overtime and holiday pay.

Accommodation 

You may also provide live-in accommodation for your farm or estate 
workers. Depending on the length of time that individual has been resident 
in your property, they may have acquired substantial tenancy rights. 
Furthermore, that individual may have inherited rights from their family who 
lived in that accommodation before them.

Even if you have a genuine reason to dismiss that employee, you may not 
be able to require them to leave that property. If you are selling any land 
or farm or part of that farm then you may also need to deal with the issue 
of ensuring vacant possession. Any agricultural tenancy rights acquired 
by these workers will therefore need to be clarified and dealt with in order 
to ensure you are in a position to transfer the property. We can assist with 
advice in relation to these often complex scenarios.

These are some examples of areas where our agricultural employment 
expertise may be of assistance to farmers and estate manager.

If you require further expert advice on employment issues for 
farmers or other employment and HR related matters please 
contact:  
Kate Gardner 
Partner 
0345 209 1420 
kate.gardner@clarkewillmott.com

Kate runs regular employment law seminars. Please contact Harriet 
Salisbury on harriet.salisbury@clarkewillmott.com for more information. 

Employment issues for farmers


