
Recent press coverage has focused on the 
possible future regulation of certain aspects 
of the dairy industry and the pros and cons 
of establishing a regime of mandatory dairy 
contracts.
Opinion is divided, with farming unions and 
the Groceries Code Adjudicator on one side 
pressing for urgent reform of the existing system 
and on the other, Dairy UK (which represents 
approximately 85% of milk processors in the 
UK), resisting change and arguing that greater 
regulation would result in increased market 
volatility and a reduction in competition.

Why are milk contracts such a battle 
ground? 

In part, the answer to this question is because 
there appears to be a pattern of unfair or 
unclear terms and conditions in contracts 
between the milk producers (farmers) and 
the milk processors and their customers. In 
particular, issues have arisen when a processor 
has unilaterally decided to vary the terms of an 
existing contract with very little notice. Faced 
with a significant price change or alteration 
of the supply terms, farmers have reported 
difficulty in terminating their contracts within 
a reasonable period. The perception in some 
quarters is that dairy farmers in particular are 
too much at risk and subject to unfair contract 
terms. “All too often farmers are price takers 

– they are captives.” (George Eustice, Minister 
of State for Agriculture, Fisheries and Food - 
January 2019)

In the UK there is legislation to help prevent 
consumers being taken advantage of, but there 
are few such statutory protections for business 
to business contracts which determine the 
relationship between farm and milk processors. 
The Unfair Contract Terms Act 1977 does 
apply to clauses which seek to limit or exclude 
liability in a business to business contract, but 
in general, it is up to the contracting parties to 
understand the terms and conditions to which 
they are agreeing. For small producers, any 
attempt to resist changes to contractual terms 
proposed by large scale processing companies 
and/or their supermarket clients can seem 
something of a David and Goliath struggle. 

Why now?

In fact arguments about how best to promote 
fairer supply chain relations within the dairy 
industry are not new but are part of a long 
simmering debate. The existing Dairy Contracts 
Voluntary Code of Practice (“VCOP”) was 

intended to promote best practice and a standard of 
what is fair in contracts for the supply of milk. On its 
introduction in 2012, farming unions supported the 
idea of a voluntary code as the best way forward; 
but subsequent vicissitudes, the fact that not all UK 
processors signed up and continuing instances of 
bad practice subsequently shifted opinions. The 
background to VCOP was the EU CMO Regulation 
(1308/2013) (“CMO”) which gives Member States 
discretion to make obligatory the use of mandatory 
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Despite the on-going political 
instability created by Brexit, 
it is business as usual for the 
agricultural industry. This much 
was apparent at the Devon 
County and Bath & West Shows; 

the annual heart-warming reminder of the 
richness and diversity of agriculture in the  
South West.

However, it cannot be denied that change is 
a-foot and therefore preparation is key. Whilst the 
South West is diverse in its offering, farmers are 
starting to think about diversifying their traditional 
income streams to buffer against the financial 
impact of Brexit. If ever there was a time for our 
farming clients to get all their ducks/cows/sheep 
in a row, it is now and our sector-led agricultural 
team is well-placed to help them to achieve 
this seamlessly and comprehensively. Indeed, 
any client who is a member of the NFU Legal 
Assistance Scheme, is entitled to a free initial 
review of their rural property and business affairs. 
For further information about this service, please 
contact Victoria Howlett, our sector manager on 
victoria.howlett@clarkewillmott.com
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Our client, Andrew Guest, is the son of dairy farmers David and Josephine 
Guest. The Guest family has farmed Tump Farm near Chepstow since 1938 
and for three generations.

As is common in farming families, Andrew left school at 16 and worked full-
time on the farm. He often worked 60 – 80 hours a week, typically starting at 
5.30am each day to milk the cows and not finishing until late into the evening. 

Throughout Andrew’s time on the farm, he was paid a low wage, which for 
many years was less than the minimum wage stipulated by the Agricultural 
Wages Board. Andrew, and later his wife and children, lived in a converted 
cottage on Tump Farm.

In 2012, the Guest family created two separate farming partnerships: one 
between Andrew and the parents at Tump Farm and one between Andrew’s 
younger brother Ross and the parents at a rented, neighbouring farm.

Regrettably, the partnership between Andrew and his parents was short-
lived and the relationship between Andrew and his father broke down. 
Indeed, it came to light during the latter stages of the case that the parents 
and Ross took to secretly recording conversations involving Andrew.

In April 2015, 32 years after Andrew left school and started working full-
time on the farm, the parents’ solicitor wrote to Andrew dissolving the 
partnership thereby forcing Andrew to seek work elsewhere. They also 
gave Andrew, his wife and their children three months to leave their family 
cottage on Tump Farm.

David Guest later made a further Will disinheriting Andrew completely.

Andrew’s Claim and the case

Andrew brought a claim in the High Court against his parents on the basis 
of the doctrine of proprietary estoppel. In essence, this allows a person to 
ask the Court to intervene if the following (often overlapping) conditions are 
present:

1. There has been a promise or assurance made by a person (A) to another 
(B) which creates an expectation that B has or would become entitled to 
a right or interest in A’s land; 

2. That promise or assurance was relied on by B; 

3. B has suffered detriment as a result of relying on the promise or 
assurance; and

4. It would be unconscionable, in all the circumstances, to allow A to go 
back on their promise or assurance.

Andrew’s parents denied virtually every aspect of Andrew’s claim. In 
particular, they denied that they had made any promises to Andrew about 
his inheritance. 

The case was hard-fought, lasted over four years and went to trial in 
November and December 2018.

The High Court’s Decision

His Honour Judge Russen QC accepted Andrew’s evidence that his parents 
promised him that he would inherit at least a share of the farm and further 
held that it was unconscionable for the parents to go back on this promise. 

As a result of the Judge’s findings, Andrew has been awarded:

1. 50% of the post-tax market value of the farming business carried on at 
Tump Farm and 

2. 40% of the post-tax market value of Tump Farm

It is likely that Tump Farm will now have to be sold to satisfy the Judgment.

Comment

The Judgment is 115 pages long and is a significant decision in the context 
of the development of the law of proprietary estoppel.

However, more pleasing to us is that we have helped our client achieve a 
result which corrects a manifestly unfair situation created by his parents.

For further information about this case or inheritance 
disputes generally please contact: 
Daniel Gill 
Partner 
0345 209 1674 
daniel.gill@clarkewillmott.com 

Polly Ridgway 
Associate 
0345 209 1653  
polly.ridgway@clarkewillmott.com

written contracts between milk producers and processors. The EU 
regulation provides:-

• Contracts should have transparent pricing;

• Pricing should be fixed or linked to market signals;

• A minimum contract length (e.g. six months).

In Spain such compulsory contracts were introduced about six years ago; 
initially there was hostility but subsequently farmers and processors have 
reported improved price stability and transparency.

What happens next?

A Defra consultation on dairy contract regulation is expected shortly and 
there are proposals to select elements of CMO to be enacted into UK law. 
Uncertainties over Brexit have delayed matters.... a year ago the National 
Farmers’ Union update stated:-

Mandatory milk contracts continued
“As we leave the EU, the UK dairy market needs to be commercially 
focused, innovative and competitive. We’re not going to get a properly 
operating dairy market while buyers live in the dark ages using unfair 
contracts to manage risk. It’s time for buyers to look to the future, operate 
as proper commercial businesses and deal with farmers fairly. That’s all 
we’ve ever wanted on dairy contracts - fair terms.”

We await the outcome of the consultation. 

For further information about this article and commercial/
contractual matters generally please contact: 
Amy Kerr 
Senior Associate 
0345 209 1329  
amy.kerr@clarkewillmott.com

There has certainly been a run of farming inheritance or “estoppel” cases 
in recent years and the momentum continues unabated. On 16 April 2019, 
the High Court handed down Judgment in favour of one of our clients in yet 
another long-running and significant farming inheritance case.

Clarke Willmott successful 
in significant Proprietary Estoppel case 
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Our Agriculture team recently got the chance to talk with LettUs Grow, 
a Bristol based start-up company which designs irrigation and control 
technology for indoor farms.
1. You create aeroponic technology for indoor farms. We understand 

this is a way of growing plants without soil, can you briefly explain 
how this works?

Our novel technology builds on the successes of hydroponics and 
addresses many of the issues which have been holding back indoor 
farming. A common misconception about plants is that they only “breathe” 
through their leaves, but part of the oxygen and CO2 they use is also 
absorbed through their roots. By suspending our plants’ roots in the 
nutrient-dense mist rather than in water, we have overcome some of the 
problems faced by hydroponics. Because they are not submerged, plants 
can respire optimally during their whole life cycle. Using this system, 
called aeroponics, we have seen up to a 70% increase in crop yields over 
hydroponics.

2. Aeroponic technology uses a great deal less water than traditional 
farming. Are there any techniques which you currently use 
indoors which could be applied to external farming to help reduce 
water use?

We achieve up to 95% water savings over traditional agriculture. The bulk 
of this is due to recapture and reuse within the system which is unlikely to 
be able to be replicated in outdoor agriculture. However, the precise control 
system we have developed, Ostara®, could play a role in reducing water 
use outdoors - particularly in drip irrigated operations. The closed loop 
control allows for a dynamic response to the environment without farmers 
needing to do anything. 

3. What other advantages are there to aeroponic technology and 
indoor farming?

• Full control over all inputs to plant growth, thus resulting in predictable 
yields, 365 days per year. This also enables greater control over 
germination, propagation and triggering fruiting processes.

• Space efficiency. Vertical growing techniques can grow much more 
produce in the same footprint, compared to greenhouse and outdoor 
production.

• No additional heat inputs are required in most vertical growing systems, 
enabling 24/365 growing.

• Due to recapture and reuse, we use about 95% less water than 
traditional field-based agriculture and 30% less than typical hydroponics 
with our unique aeroponic technology. 

• In an aeroponic system, plants are able to respire optimally throughout 
their whole lifecycle, thus reducing the energy inputs required. 

• Indoor and vertical farming is not affected by the seasons or a changing 
climate. Using our technology, farmers can grow year-round, hence 
reducing the need for global supply chains. 

• Controlled environment agriculture eliminates the need for chemical 
pesticides thereby reducing the cost to the farmer and the impact on the 
planet.

• Growing vertically takes the pressure off of depleted soils without the 
need to create new farmland and can even be implemented in urban 
environments. 

• Our systems can be used to diversify existing farm revenues, making use 
of otherwise disused spaces such as old agricultural buildings, providing 
a year-round, predictable revenue stream.

• Our farm management software, Ostara®, is breaking down barriers 
to entry for indoor farming and aeroponics. Aeroponic technology has 
historically been seen as complex and difficult to implement. Ostara® 
makes aeroponics easy, making your next harvest just the push of 
a button away which, alongside our ongoing farming and technical 
support, makes the learning journey short and smooth. Its inherent 
versatility means that it has the ability to control, collect data from and 
optimise any automatable growing operation, from vertical farms to 
orchard irrigation, to greenhouse production.

• Hydroponics is often seen as an enabler for the future of food production. 
LettUs Grow has shown 70% crop growth rate increase over traditional 
hydroponics across a range of leafy green crops and herbs in crop trials. 

• Most aeroponic systems produce their mist by pushing nutrient-rich 
water through strips of nozzles. The small holes quickly become clogged 
with falling plant debris and a buildup of salts and nutrients - much like 
how limescale forms inside a kettle. This has put many farmers off trialling 
aeroponic systems. We have developed a system without any nozzles, 
so there is nothing to clog and break.

• Modularity means farmers can grow at their own pace. 

4. What sort of crops is aeroponic technology used for?

Our core crops are: coriander (micro), fennel (micro), leek (micro), kale, pea 
shoots, sunflower shoots, radish, red cabbage, lettuce (many varieties), 
coriander, watercress, basil, pak choi, strawberries, carrots, spring onions.

5. What inspired you to become involved in indoor farming and 
irrigation?

When we discovered just how much food was wasted in supply chains 
before even getting to supermarkets. We wanted to get in and shorten 
supply chains. However, once we began exploring agriculture we realised 
just how many issues we could address with our technology: soil depletion, 
water usage, pesticide damage, fertiliser runoff, the list just goes on and on! 

7. What other products in the agri-tech industry are you interested in 
or consider may be important in future farming?

As far as we are concerned, knowledge is power. The application of 
sensors throughout the food supply chain could have a massive impact. 
They can provide labour and resource savings as well as being used to 
monitor food degradation to prevent unnecessary waste. 

Q & A with LettUs Grow 
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8. Do you think indoor farming can work alongside traditional
outside farming?

Absolutely 100%! We have never envisioned indoor and vertical farming 
displacing traditional outdoor agriculture. Like a tractor, controlled 
environment agriculture is simply another tool in the farmers’ toolbox. 
It can be implemented into existing farms to help diversify their offering 
and provide a consistent revenue stream all year round irrespective of the 
weather.

9. If traditional farmers wanted to consider diversifying into indoor
farming, where would you suggest they begin and how?

Aeroponic systems are perfect for fast, effective and consistent 
propagation. This would be a great place to start. Indoor farming systems 
can be used to diversify a traditional farmer’s offering by turning unused 
barn space into a growing space for out of season crops. 

10. Do you have any tips for traditional farmers seeking to reduce
their waste/carbon footprint?

There are lots of brilliant technologies out there which can be used for 
sensing and crop monitoring. These can be used to catch issues before 
they arise thus reducing losses and increase yields. 

For further information about this feature or Agri-business/
Agri-tech generally, please contact: 
Simon Thomas 
Partner 
0345 209 1359 
simon.thomas@clarkewillmott.com

Laura Mackain-Bremner 
Associate 
0345 209 1549  
laura.mackain-bremner@clarkewillmott.com

Q & A with LettUs Grow continued

• Incentivising landlords to offer farm business tenancies of 10 years
or more by agreeing shorter termination procedures in specific
circumstances.

The deadline for submitting on the proposals was 2 July and it is still too 
early to gauge what, if any, legislative outcome will follow.

The main industry feedback on the proposals included the Country Land 
and Business Association calling for any reform to avoid prolonging the 
“antiquated system” of AHA tenancies and the Tenant Farmers Association 
highlighting concerns that the consultation devoted so little to reforming FBTs. 

For our part, any reform needs to have an eye to achieving greater 
productivity for the tenanted sector – for both our landlord and tenant 
clients. We continue to watch the situation closely.

In April 2019, the government launched the first consultation on agricultural 
tenancies for almost 25 years. 
All key stakeholders in the industry were invited to comment on the 
proposals which are aimed at removing existing barriers to productivity 
improvements so as to improve the overall competitiveness and 
sustainability of the tenant farming sector.

The key proposals included: 

• Changing AHA succession rights, including removing the minimum age
of 65 on retirement applications and the commercial unit test applied to
possible successors.

• Extending the category of close family relatives eligible to succeed to
include nieces, nephews and possibly grandchildren.

• Giving AHA tenants the right to assign tenancies to third parties in certain
circumstances.

• Introducing a new resolution mechanism that deals with cases where
AHA clauses restrict the tenant or landlord from entering new land
management schemes or developing the business.

STOP PRESS! Agricultural Tenancy Reform
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Rural crime is a serious issue for farmers. In the 2018 National Rural Crime 
Survey, 69% of farmers and rural-specific business owners were recorded 
as having been victims of crime in the preceding 12 months. 60% were 
recorded as being worried about becoming a victim of crime in the future.
There are a variety of ways in which a farmer can protect his property, land 
and livestock and those include for example: installing security lights and 
alarms, storing expensive kit in locked buildings overnight and even using 
“medieval” defences such as earth works.

The use of closed circuit television cameras (CCTV) is now commonplace 
on farms and is effective both in terms of deterrence and enforcement. 
Whilst CCTV on farms is likely to have some domestic security function 
given that farmers live on site, the likelihood is that the system is there 
to protect high value business assets such as livestock, machinery and 
equipment. If CCTV is used for business security (rather than domestic 
security only) then the data protection laws apply. 

The Law and Compliance 

The act of capturing and storing CCTV footage for business purposes 
is considered “data processing” and is therefore subject to the Data 
Protection Act 2018 and the General Data Protection Regulation (GDPR). 
As such the following principles apply:

• Any individuals recorded by CCTV become “data subjects”.

• You need to have a clear and justifiable reason to install and use CCTV. 
Farm security would obviously be a sound reason but it is important to 
use the system for the purpose it was intended (i.e. not monitoring the 
amount of work done by your employees). 

• You must tell people that they may be recorded by displaying clearly 
visible and legible signs on the property. This applies to all third parties 
including your employees and contractors. 

• You must notify the Information Commissioner’s Office as to why you 
are using CCTV - https://www.gov.uk/data-protection-register-notify-
ico-personal-data. There is a form to complete and also an annual fee 
payable which is between £40 and £60 for most small and medium sized 
businesses.

• You must control who has responsibility for the images and have a clear 
policy as to the use of the system etc.

• CCTV should not be used to record sound – i.e. conversations. The audio 
function on the system (if there is one) must be disabled before use. 

• Retention – the personal data (i.e. the images) should only be 
processed for as long as is completely necessary – this is a question of 

reasonableness (for example a retail shop would not be expected to retain 
footage for longer than 6 months) but it is important to have a clear policy. 

• In theory, data subjects have the right to request their own data – you 
must provide the requested data within one month and in most cases 
you are not able to charge a fee – but in practice this is unlikely to arise. 
Note that you need to be careful to only disclose images of the data 
subject and not personal data of any third parties such as licence plates 
or faces.

• You should also be aware of the Human Rights Act 1998, which gives 
the right to family and private life. If you are using CCTV, consider other 
people’s rights under the Act as well as your own; for example, is it facing 
a neighbouring property?

CCTV and Evidence 

CCTV footage can be used in court to secure a conviction but the farmer 
must be able to show that the data protection legislation has been complied 
with (e.g. he has erected appropriate signage). It is important to note that 
the devices used to store CCTV are commonly targeted during break-ins (to 
remove evidence of the crime) and therefore businesses need to consider 
the physical security of these devices.

Conclusion

The old adage – an Englishman’s home is his castle – may still resonate in 
modern times and indeed, a modern-day farm is increasingly becoming 
fortress-like in its defence against the dark arts of rural crime. However, the 
true meaning of the adage – that homeowners are generally free to do what 
they please in their homes – will not necessarily apply to a farmer whose 
home is invariably also a place of work and therefore subject to the rules 
and regulations applicable to businesses. 

For more information on the use of CCTV on farms and rural 
crime generally, please contact: 
Tim Hayden
Partner 
0345 209 1724 
tim.hayden@clarkewillmott.com

I Spy on the Farm
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Daniel regularly appears for his clients as an advocate in courts and 
tribunals. He is a member of several professional organisations and forums 
including the Agricultural Law Association and the North Somerset Rural 
Business Forum. He is also a prolific contributor to publications including 
the NFU’s British Farmer & Grower and our own agri-blog. 

Leading legal directory, Legal 500, has described Daniel as being 
“recommended for his ability to provide pragmatic and focused advice that 
always serves the specific needs of each client well”. 

Daniel Gill 
Partner 
0345 209 1674 
daniel.gill@clarkewillmott.com 

Congratulations to Daniel Gill who was recently promoted to partner.
Daniel grew up in Puriton, Somerset. He trained at Clarke Willmott and 
qualified into our Private Client and Commercial Litigation team. He is based 
in the Taunton and Bristol offices. 

Daniel has a broad litigation practice encompassing all types of property 
litigation, commercial litigation and disputes about wills, trusts and 
probate. He regularly defends and prosecutes a wide range of criminal and 
regulatory matters for mostly farming but also non-rural clients, including 
in relation to environmental and pollution issues, animal welfare, health and 
safety and motoring offences. Daniel recently achieved an outstanding 
result in the High Court for a farming client in a significant inheritance 
dispute in the case of Guest v Guest & Guest (see page 2). 

Spotlight on… Daniel Gill

Currently, when a solicitors’ application is made for the grant of probate to 
a deceased person’s estate, a court fee of £155 is payable.
For some months now, we have been aware of government plans to 
replace this flat fee with a fee which is determined by the size of the estate 
and which could amount to as much as £6000.

This change was due to come into force on 1 April but opposition to it 
has been fierce and this, together with lack of parliamentary time, means 
that the legislation implementing the increase has yet to come into effect. 
We nevertheless are still expecting the increased fees to come into force 
sometime during the Summer.

How this affects farmers

As a farmer you are likely to be entitled to significant inheritance tax 
reliefs on the agricultural and business assets in your estate. However, 
in calculating the probate fee payable on application for the grant of 
probate, no account is taken of those reliefs. The new probate fee payable 
for estates with assets valued in excess of £2 million is £6000, a not 
insubstantial sum particularly when paid on each of a couple’s deaths, so 
it’s worth reviewing your estate planning to see if the fee could be reduced.

If you own the farm in your sole name, but wish to pass it to your spouse 
on your death, you could consider a lifetime transfer of the farm into joint 
names as joint tenants. This means that the property will pass automatically 
to the surviving spouse outside of the grant of probate and its value will not 
be taken into account in calculating the probate fee payable. If, for example, 
the value of the estate subject to probate was reduced from £2 million to 
below £500,000, the probate fee would be reduced from £6000 payable 
on each death (a total fee of £12,000) to £750 on each death (ignoring 
the value of your spouse’s assets). There would be no tax payable on 
transferring the farm into joint names with your spouse, although you would 
need to be comfortable with the survivor owning the whole farm outright, 
with no restriction over to whom they leave it on their death.

If you currently own the farm jointly, but as tenants in common, your share 
of the farm would be subject to probate and taken into account when 
calculating the fee payable. Unless there is a reason for you to continue to 

A Midsummer 
hike for probate fees?

own the farm as tenants in common, it is possible to convert the tenants 
in common ownership to a joint tenancy so that the survivor inherits 
automatically as described above with a consequent fee reduction.

Avoiding outright ownership

If, for any reason, you wish to avoid your spouse having outright ownership 
of the farm (perhaps, for example, you are concerned as to what might 
happen if your spouse were to suffer from decreased mental capacity in 
older age) you could consider leaving your share of the farm to a trust 
created by your Will. The trust would give your spouse an interest for the 
duration of their life in the farm but they would not be entitled to the capital 
unless the trustees decided to advance some to them. This would ensure 
that the farm is protected against events such as incapacity or your spouse 
leaving it to beneficiaries not of your choice. Assuming your entire estate 
is worth over £2 million, a £6000 probate fee would be payable on the first 
death but, as trust assets are not subject to probate, there would be no fee 
payable on the assets left in trust when your spouse dies avoiding the same 
fee being payable. 

Other lifetime gifts

If you are planning to make gifts to the next generation (perhaps to take 
advantage of the benefit of agricultural and business reliefs during your 
lifetime) these gifts would also ensure that no probate fees will be payable 
on the assets given away. A number of planning factors would need to be 
considered before taking this action so the reduction in probate fees would 
be an incidental benefit, and is unlikely to be a driver for such gifts.

For further information about this article and succession 
planning generally, please contact: 
Stuart Thorne 
Partner 
0345 209 1105  
stuart.thorne@clarkewillmott.com 


