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Field Talk
Welcome
to the Spring edition of our 
Agricultural Law Briefing.

With the ever increasing price 
of commodities worldwide, 
the long term future appears 
set fair for agricultural 
businesses, if costs are kept 
under control. 

Against that backdrop there is always 
the unexpected and this year’s early 
announcement of drought across most 
of the country is far from welcome news. 
Already affecting cropping choices, over time 
it may even change public opinion towards 
drought resistant GM crops. This casts the 
recent announcement of GM wheat trials in 
Hertfordshire in a rather different light.

From the EU, the fiasco over hen cages 
has demonstrated the varying attitudes of 
member states towards legislation. We now 
face the worrying prospect of a repeat over 
sow stalls, with the UK no doubt once again 
playing it all by the book.

Spring 2012 has brought with it an overhaul 
of the planning system, a budget with some 
unattractive SDLT measures, two significant 
inheritance tax cases and a worrying 
employment case. In this edition of Fieldtalk 
we highlight these and other topics, which 
we hope will be of interest. As ever, please 
do contact us for a no-obligation discussion if 
you need further advice. 

Tim Russ
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A new planning era has dawned in England with the 
publishing of the National Planning Policy Framework 
(NPPF), which replaces virtually all previous national 
planning policy guidance and statements. 
There has been much debate over the 
centrepiece of the framework: its presumption in 
favour of sustainable development.  However, in 
the final version, that presumption is not the free 
for all that it was billed to be.

Whilst planning policy at national level has been 
overhauled, the principles of planning law remain 
unchanged. The planning system remains 
“plan led” – applications must be determined in 
accordance with the local plan, unless material 
considerations indicate otherwise.  

The presumption in favour of sustainable 
development only comes into its own where 
the local plan is absent, silent or out of date.  
Even in these cases, for many rural sites, the 
presumption is further watered down: it does 
not apply to sites protected under the Birds 
and Habitats Directives, SSSIs, Green Belt land, 
Local Green Space, AONBs, Heritage Coast, 
National Parks, designated heritage assets or 
land at risk of flooding or coastal erosion.

However, for sites in sustainable locations 
the policy does help anyone promoting land 
for development.  There are many areas 
where plans are out of date or where there is 
insufficient land earmarked for development.  In 
these areas the policy may prove very useful.

Impact on rural areas 
The NPPF is supportive of rural development 
which supports “thriving rural communities” and 
promotes “a strong rural economy”.  However, 
this must be balanced against a desire to 
“protect the intrinsic character and beauty of the 
countryside”.  

Local plans and policies in rural areas are 
required to: 
• support economic growth to create jobs and 
 prosperity

• take a positive approach to the expansion of 
 business and enterprise.  

• promote development and diversification of 
 agricultural and land-based businesses;

• support tourism and leisure developments 
 which respect the character of the  
 countryside; 

• promote retention and development of local 
 services and community facilities in villages.

New dwellings 
The rules on new dwellings in the countryside 
have been simplified. Authorities are still to 
avoid granting permission for isolated dwellings, 
although the previous tests and guidance 
regarding the exception for agricultural workers 
dwellings has been replaced by an “essential 
need for a rural worker to live permanently at 
or near their place of work in the countryside”.  
This may assist in widening the scope of those 
seeking a dwelling for someone who is not an 
agricultural worker, but must nevertheless be 
based in the countryside.

Other exceptions include: 
• developments representing the optimal viable  
 use of a heritage asset;

• re-use of redundant or disused buildings ~ 
 leading to enhancement to immediate setting;  

• dwellings of exceptional quality or innovative 
 design (the previous”Grand Designs”  
 exception).

National Planning Policy 
Framework: A Rural Perspective
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Local Green Areas 
Green Belts have generally been left alone with new ones only to 
be created “in exceptional circumstances”.  The NPPF, however, 
allows local communities to identify for special protection, “Local 
Green Areas” of particular importance to them.  Once designated, 
these areas will have the same protection as Green Belt areas.  
New development will be ruled out other than in very special 
circumstances.

This Local Green Space designation is only intended to be used 
where the green space is in reasonably close proximity to the 
community it serves, is demonstrably special to the community and 
holds particular local significance. 

Landowners with land near settlements beware:  local inhabitants 
could seek to use this new policy to safeguard land where there is 
insufficient evidence to secure registration as a town or village green. 

The NPPF takes effect immediately, but transitional arrangements, 
will allow authorities time to complete or update their local plans. 
Inevitably, there will be a period of uncertainty whilst applicants and 
LPAs “feel their way” through the new policy.

For further information please contact: 
Caroline Waller 
Senior Associate
0845 209 1814 
caroline.waller@clarkewillmott.com

National Planning Policy Framework: continued 

All business in the UK must comply with competition law and farming is no 
exception. In November 2011, the Office of Fair Trading (“OFT”) updated its 
guidance to farmers.  

Competition Law: 
Co-operate, collaborate, but don’t be anti competitive!

Specifically targeted at farmers, this guidance recognises that 
commercial agreements reflecting collaboration between farming 
businesses are widespread and examines what kinds of practice are 
likely to be anti competitive, and therefore an infringement, and what 
forms of co-operation and collaboration are not. Understanding the 
distinction is crucial because the consequences of failing to comply 
with this legislation are serious: fines of up to 10 per cent of annual 
worldwide turn over in addition to a possible five years in prison. 
Moreover, company directors can be disqualified from managing a 
company for up to 15 years. 

Key points from the guidance: 
•  Collaboration between farmers won’t necessarily be an 
 infringement. Agreements to pool machinery or share research 
 or marketing costs are not a problem. Certain kinds of agreement  
 between farmers and farmers’ associations are specifically  
 excluded from UK and EU competition law. Only forms of 

collaboration which impact the competitive process are prohibited.

•  The danger areas are any agreements, however informal, as to 
 price fixing, dividing up markets and/or customers and sharing  
 sensitive information about future activities.

•  The OFT provides a short form opinion process, under which  
 questions can be raised in advance of implementation.

It is vital that competition law issues are considered at the outset of 
any discussions with other farm businesses, if unexpected delays or 
even prosecution are to be avoided further down the line.

For further information please contact: 
Jane Oakland  
Partner 
0845 209 1160 
jane.oakland@clarkewillmott.com 
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The recent case of Wallbank v Wallbank Design’s Ltd found an employer liable for 
an unlawful attack by one employee on another. 

Employment: Employer’s liability for attack

In this case the employee reacted violently when given an instruction 
by the manager in a factory workshop. He physically attacked his 
manager, who was manually thrown 12 feet across the floor, resulting 
in serious injury.  The employee was convicted of 
grievous bodily harm.  The manager then 
sued the employer for compensation 
for his injuries, claiming that the 
employer was vicariously liable 
for the employee attacking 
him.

The employer pleaded that 
the actions were not part 
of the employee’s job or 
duties and were certainly not 
authorised by the employer 
and they therefore could not 
be held responsible.  

The Court of Appeal, however, 
held that the conduct took 
place during the course of the employee’s 
employment in a factory, where it was foreseeable 
that frustrations could lead to a violent overreaction.  
Therefore, even though the conduct itself was that of an irrational 
employee, the response to an instruction by a manager was 
reasonably incidental to employment. The employer was therefore 
liable to pay compensation for all the injuries and time off work suffered 
by the manager.

Consequences for farm businesses 
This could be a dangerous and worrying precedent for farms 
businesses employing workers. As a precaution they should:

•  Review procedures relating to misconduct to ensure policies make 
clear to employees what conduct will be considered serious enough 

to warrant dismissal and to avoid any argument from the employee 
that they could not have known. 

•  Ensure that the rights and 
responsibilities of each and every 
employee are clear at all times. 
This makes it easier to manage 
the conduct and performance of 
employees. It will also provide a  
justification to discipline or dismiss 
troublesome employees, whilst 
minimising the risk of a successful 
Tribunal claim being brought by the 
employee.

•  Review the status of all workers 
– Are they employees or self-

employed? Ensure this status is 
unambiguous. 

For further information please 
contact:
 
Kate Gardner 
Partner  
0845 209 1420 

             kate.gardner@clarkewillmott.com 

A dispute over a horse with Olympic potential has been settled out of court, with 
the horse being transferred to the eventer -  but it has cost the pair a chance of a 
place in the Olympics. 
The claim centred on a broken verbal agreement by Paul and 
Christine Kilmister that the eventer, Polly Jackson, could compete 
their Olympic hopeful horse, Bournston Highland Charm’s (stable 
name ‘Henry’), until after the Olympics. The case was settled the day 
before it was due to be heard at Birmingham High Court, with the 
Kilmisters paying Jackson £72,000 and transferring full ownership of 
Henry to Jackson.

Henry was bought in 2006 by the Kilmisters as an Olympic hopeful 
for Jackson to ride with a view to 2012 qualification.  In May 2008 
the Kilmisters stopped paying livery bills for Henry upon a verbal 
agreement that Jackson claimed gave her a half share of ownership 
of Henry.  The dispute arose when the Kilmisters found a buyer for 

Equestrian: Dispute destroys Olympic Dream

Henry in 2009, who wanted to move the horse and so Jackson had no 
choice but to bring a breach of contract claim against the Kilmisters.  
Sadly, due to the dispute Jackson has been prevented from competing 
Henry since 2009 ruling out 2012 qualification.  

This is a prime example of a friendly verbal agreement turning sour – 
none of this would have happened, if a suitable written contract had 
been completed at the outset.  

For further information please contact: 
Sarah Jordan 
Associate
0845 209 1046 
sarah.jordan@clarkewillmott.com



Dual Use: The essential evidence 

The spectre of a clamp-down on dual use under the Single Payment Scheme 
(SPS) has been hanging over English farmers over the past year.    
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The initial Welsh decision last year that the EU legislation did not allow 
dual use and the RPA’s announcement that it was looking into dual use 
cases did not bode well. However 2012 has brought a slight relaxation 
by the Welsh and the publishing of new detailed guidance by the RPA 
on the circumstances, in which dual use is acceptable in England.

The key to determining whether simultaneous claims can be made 
under the SPS and an agri-environment scheme by 2 different 
applicants in respect of the same land (ie dual use) is the division 
of rights and responsibilities between the parties. The requirements 
under the various schemes differ: claimants under the SPS must have 
the “land at their disposal”, thus owner-occupiers and tenants would 
qualify, but true graziers would not. 

By contrast applicants under, for example, an RDPE agri-environment 
scheme, must demonstrate “management control” over the land, to 
enable them to meet their scheme obligations.  A landlord of tenanted 
land could show this, if he had reserved relevant rights in the tenancy 
agreement and was also able to require the tenant to meet any relevant 
scheme obligations. 

Satisfying the new guidance
Whatever the circumstances, there are crucial steps which farmers 
must take if they wish to make use of the dual use flexibility without 
risking their payments. First, a careful appraisal of the division of 

rights and responsibilities between the parties under the separate 
schemes should be made. This division should support the differing 
requirements of the schemes. 

Secondly and vitally, written evidence of the arrangements should be 
put in place, reflecting the careful division of obligations. Necessary 
rights should be reserved to the landowner and tenants should agree 
to meet relevant scheme conditions. 

Attached as many farmers are to the Gentleman’s handshake, it may 
prove to be difficult to persuade the RPA of the existence of obligations 
under agreements concluded in that way. It’s time to bite the bullet and 
get written agreements put in place!

For further information please contact:

Tom Hyde 
Partner 
0845 209 1165 
tom.hyde@clarkewillmott.com

Rod Lloyd-Jones
Partner 
0845 209 1743
rod.lloyd-jones@clarkewillmott.com 

Inheritance Tax: Taxman Loses Again!

HMRC has just suffered its third defeat in quick succession in cases  
relating to Agricultural and Business Property Reliefs (APR and BPR).   

In all these cases the Revenue’s interpretation of tax reliefs has been 
rejected by the Courts.  

The Golding case - APR was granted on a rundown farmhouse with 
only 16 acres of land. 

The Pawson case (see article on Page 6) - BPR was allowed on a 
simple holiday let. 

Now we have the Hanson case, which will be hugely valuable where 
the farm is divided between different family members or held in 
partnership. HMRC’s position was that in assessing whether the 
farmhouse was of a “character appropriate” to the land to qualify 
for the APR on the farmhouse, only land with a “nexus” of property 
interests owned with the farmhouse could be included in that 
assessment. 

The careful family would ensure that the properties were either all in the 
same ownership or let to the business on an FBT. 

In Hanson the Tribunal stated “we consider that the meaning…is that...
farmhouses must be of a character appropriate to the agricultural land 
or pasture…in the same occupation…but that it is not required that the 
…farmhouses should be in the same ownership…” 

Another vote for common sense and applying the reliefs in genuine 
farming situations!

For further information please contact:

Stuart Thorne 
Partner 
0845 209 1105 
stuart.thorne@clarkewillmott.com

 



Interest Rate Swaps, Hedges and Derivatives have been around for decades, 
but in the recent publicity surrounding the mis-selling of these products 
alongside loan agreements, their wide use by lenders in the agricultural sector 
has become apparent.

Interest Rate Products:  
Carrot or Poisoned Chalice?

Redress
If a farmer considers he has been mis-sold a product, the first step 

is to make a formal complaint to the advisor so he can explain or 
remedy the position. 

If this does not resolve matters and if the customer is eligible, 
a complaint can 

be made to the 
Financial Ombudsman 

Service (“FOS”). Although 
a free service, it is sometimes 
unsatisfactory, as the FOS simply 

does not have the experience of 
interest rate swaps to deal with 

complaints adequately. 

Compensation may also 
be claimed for the entire 
loss through the Courts 

and (if successful) costs can 
also be retrieved from the 
defendant.

If the anniversary of the 
contract is approaching 
6 years, whether or not a 
complaint has been made to 
the FOS, a solicitor should 
be contacted without delay.

For further information  
please contact: 

Robert Morfee

Partner   

0845 209 1383 

robert.morfee@clarkewillmott.com
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The products are frequently offered alongside a loan  
facility, or have even been made a condition of the loan.  
They work in a variety of ways – all designed to 
protect the customer against rising interest rates. 

The Products
Common products include the Interest Rate Swap 
– effectively a fixed rate. When rates increase 
the bank pays the difference, when rates fall, the 
customer pays the difference.

Alternatively the “Cap and Collar agreement” 
provides a maximum (cap) rate and a minimum 
(floor or collar) rate. The similar “Cap and Double 
Floor agreement” imposes a penalty if interest rates 
fall below the floor rate. 

The Problems
As interest rates decreased (at a record 0.5% since 
March 2009), businesses became liable to pay 
considerably higher monthly rates than they had 
ever anticipated. Furthermore, as the  interest rate 
product is a completely different contract  from the 
loan agreement, borrowers continue to be liable for 
interest even on parts of the loan, they have repaid.

Early termination is often prohibitively expensive 
given the penalties, leaving little choice but to 
continue with the high monthly payments.
A common complaint is that the bank has failed 
to provide the customer with a clear explanation 
of the associated risks at the time of selling the 
arrangement. 

The Regulations 
This range of products falls under the Financial 
Services and Markets Act 2000 (Regulated 
Activities) Order 2001. Therefore advisors must 
comply with the statutory rules to 

•  Conduct its Know your Customer 
 requirements.  

•  Provide a ` clear fair and not misleading`  
 explanation of the product.

•  Take reasonable steps to ensure that the client  

 understands the product and the risks involved.
•  Ensure the product is suitable.  

There has commonly been a practice of `bundling` (i.e. selling several 
products as one). An interest swap will often be sold as a condition 
of a loan. This is fundamentally unlawful when sold with a regulated 
product.    

  SEMINAR 27th June 2012, Taunton office,  
  4:45 - 8pm with Food & Drink.

We are delighted to invite you to a talk on the problems caused 

by these products and the issues currently being litigated.

Speakers include John Virgo of Guildhall Chambers, who is the 
leading barrister in this area, and Andrew Bucklow (IFA) of RSM 
Tenon, who has acted as an expert in many financial services 
cases including one of the few interest rate swap cases which 
has recently reached trial.

Please contact Samantha Coleman to register your interest. 
samantha.coleman@clarkewillmott.com / 0845 209 1653
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The recent decision in the Pawson case specifically concerns the extent to 
which cottages let to holiday makers can qualify for Inheritance Tax (IHT) 

Simply letting a cottage to holiday makers is an investment activity.  
Assets used as investments do not qualify for IHT relief.   However, if, 
in addition, the owner provides a high level of services to the holiday 
makers (and other criteria are satisfied), HMRC will treat the combined 
enterprise as a trading business, on which relief is available. The level 
of additional services offered with the holiday let is critical to elevate the 
status of the enterprise to a trade. 

HMRC has historically set the bar very high.  In Pawson the Tribunal 
allowed relief where the service provision was modest: the owner 
provided free use of telephone and TV; there was a property cleaning 
service and the garden was attended to; the property was furnished 
and heated; hot water was provided; a cleaner inspected the property, 
provided cleaning materials and undertook repairs.  The tribunal felt 
that any “intelligent businessmen” would not recognise a holiday letting 
operation as an investment enterprise because it required too great a 
level of active and onerous involvement from the owner of the cottage.

Inheritance Tax: Holiday cottage break

The Chancellor’s amendments to 
the Stamp Duty Land Tax (SDLT) 
regime in the budget were ostensibly 
targeted at complex tax avoidance 
schemes, where UK residential 
property is acquired by offshore 
entities.  The law of unintended 
consequences, however, has applied. 

Budget 2012: SDLT and the Farmhouse

Where an individual buys a dwelling for £2m or more the rate of SDLT 
will be 7% but on a mixed purchase of a dwelling and non-residential 
property such as a farmhouse and farmland the rate of SDLT on 
the whole purchase is only 4%. Even if the residential component is 
more than £2m there is no apportionment. This begs the question of 
where a purchase of a house with land becomes a mixed purchase 
and highlights the importance of thoughtful lotting on farm sales to 
suppress SDLT and attract buyers.  

Purchases of dwellings by companies for more than £2m will be 
subject to penal SDLT rate of 15%. For companies, buying dwellings 
with non-residential property will not work as a way of avoiding 
the 15% rate. For corporate purchases the residential element is 
apportioned and the 15% rate will apply if that value is over £2m.  
If a farming partnership includes a company and the partnership buys 
a farm with a house worth more than £2m this would raise the spectre 
of the 15% rate. 

This is a startling outcome and gives scope for relief on holiday cottages 
where the level of service provision is comparatively low.

It may offer additional assistance to landowners who provide land to 
graziers.  If, in addition to maximising the feed qualify of the grass, the 
landowner provides services such as lookering, then by extrapolation 
of the “intelligent businessmen” test it may be possible for the owner 
to secure trading status. This would open the door to IHT relief on any 
value in the land attributable to development potential which would not 
be covered by agricultural property relief.

For further information please contact: 
David Maddock 
Senior Associate 
0845 209 1205
david.maddock@clarkewillmott.com 

In addition, the Government will consult on the introduction of annual 
charge on dwellings worth over £2m that are held in companies. It 
remains to be seen whether that will catch farmhouses, valued at in 
excess of £2m, that have been held in farming companies prior to March 
2012.

For further information please contact: 
David Maddock 
Senior Associate 
0845 209 1205
david.maddock@clarkewillmott.com
 

NEW Agriblog.co.uk:  We have launched an agriculture blog to which several of our lawyers contribute to on all 
relevant topics. To subscribe and follow it visit www.agriblog.co.uk and go to subscribe for updates.


