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A perfect storm?
Farmers are often characterised, for entirely
understandable reasons, as being fixated on the
weather and those not familiar with farming will
have been given a taste of the reasons why if
they have watched the recent Prime television
show “Clarkson’s Farm”.
As hinted at in Clarkson’s Farm farming
clients might currently be forecasting stormy
conditions ahead, as a combination of
Brexit, COVID-19 and possible tax changes
means that their industry is facing unsettling
times.

EU and difficulties in accessing labour,
together with a great deal of uncertainty, all
compounded of course by the pandemic.

Brexit and subsidies

Inheritance tax reliefs

Subsidies can often form 20% of a farm’s
income so any alteration to these can have
very serious implications. The subsidies paid
under the Basic Payment Scheme (BPS)
are linked to the area of land farmed and
are to be phased out following the UK’s exit
from the EU. BPS payments will be halved
by 2014, and abolished by 2028, when the
BPS will be replaced by the Environmental
Land Management scheme (ELM). A
farmer currently in payment band £30,000
to £50,000 will face a 55% reduction in
subsidies by 2024 so, for example, a farm’s
£40,000 current payment will be reduced to
£19,500.The ELM scheme is not based on
the amount of land farmed but is concerned
with the delivery of public goods, such as
clean air, beauty, heritage and engagement
with the environment, and is linked with the
UK’s target for net zero emissions by 2050.

For some years farmers have benefitted
from generous inheritance tax (IHT) reliefs
with 100% agricultural property relief (APR)
available on assets used for agricultural
purposes, and possible 100% business
property relief (BPR) on assets used for
business purposes. Several reports issued
prior to the pandemic mentioned the
amount of tax foregone by HMRC due
to APR and BPR, leading some to think
that the generosity of the reliefs might not
necessarily continue. For example, the All
Party Parliamentary Group on inheritance
and intergenerational fairness recommended
abolishing APR and BPR completely leaving
the resulting IHT charge (payable at a lower
level than is currently the case) to be paid
out of income by instalments. Given the
huge costs of the pandemic, this possibility
of change in reliefs must be heightened,
perhaps bringing to an end the era of farms
being passed on entirely free of IHT.

For farmers, Brexit has also brought
increased bureaucracy in trading with the
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Aside from the above challenges, farmers
also face some potential tax changes that
may be less than welcome:

Welcome to our
August edition
As the harvesting of cereal
crops reaches its peak,
this month we look at
some of the changes and
uncertainties affecting
farming clients, from
reduction of subsidies to possible capital
tax changes.
Capital gains tax is in fact featured
several times in this edition. With possible
reform on the horizon, and as rates might
be rising, we outline some basic CGT
planning. In the first of a series of two
articles on divorce, we examine some
capital tax consequences of divorce
settlements, and consider the reforms to
CGT and divorce recommended by the
Office of Tax Simplification.
Turning away from tax, we also look at the
vital topic of business lasting powers of
attorney and when and how these can be
used.
Our next issue will be in the autumn but in
the meantime we hope that you enjoy the
rest of the summer and any holiday that
you may be planning.
All feedback and comments on this edition
are welcome and you can also follow us on
@CWPrivateClient.
Anthony Fairweather

The greater diversification of farm activities
which may be brought about by the ELM
scheme, and the consequent reduction
in subsidies, could also threaten IHT relief
availability. For example, farm cottages let
as holiday cottages generally do not qualify
for BPR unless significant additional services
are provided.
Continued on page 2
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A perfect storm? - continued
Some hope is, however, provided by the Office of tax
Simplification’s (OTS) suggestion of aligning the IHT treatment of
holiday cottages with other taxes which might mean that holiday
cottages are brought within the ambit of BPR. However, the OTS’s
report on the simplification of IHT may also mean that the test
which states that an asset qualifies for BPR if it is used “wholly or
mainly” for trading purposes might be aligned with the capital gains
tax rules. This would mean that BPR would not be available unless
the asset was used 80% for trading purposes, raising the bar
considerably from the current in excess of 50% trading use.
Capital gains tax (CGT)
There is more potential gloom on the CGT front with the OTS’s
suggestion that CGT rates should be aligned to income tax rates
and the possibility (expressed in two different reports) that the
CGT uplift that applies on death to all assets in an estate, including
IHT favoured agricultural property, should be removed for assets
subject to APR/BPR.
For example, currently, if James inherits a farm from his father
George, and decides to sell 200 acres to a house builder, he will
only pay CGT at 28% on the difference between the probate value
of the land on George’s death and its sale price. If, however, the
CGT uplift on death were abolished, James would be liable to CGT
on the gain over and above George’s acquisition cost, potentially
at 40% if CGT rates are aligned with income tax rates. The OTS’s
hope is that the removal of the CGT uplift on death will encourage
farmers and business owners to pass on assets earlier, perhaps on
retirement.

and by the current climate in the farming industry, might mean that
they consider retiring sooner than would otherwise have been the
case. Farmers might be encouraged to retire by the government’s
proposal that such farmers could be given a lump sum of up to
£100,000, representing the balance of BPS payments due during
the transition period.
Retirement is a major life change and farmers should take
professional advice to ensure that ongoing APR is protected. For
example, if the farmer moves out of the farmhouse, which is then
let, the house would no longer qualify for APR; if the farmer retires
from the farm partnership, but continues to live in the farmhouse,
the ownership of the farm and the former farmhouse will be split,
also leading to a loss of APR.
Wills
It is usually sensible to give assets exempt from IHT to non-exempt
beneficiaries such as children, but, with the possibility of today’s
generous IHT reliefs being reduced the attractiveness of this course
of action is increased. If 100% APR is still in force at the time
the farmer dies, a gift to the children, or into trust at that point,
will bank the relief which may not be available when the farmer’s
spouse dies.
Generally, periods of transition , such as the one that lies ahead
over the next few years for the farming industry, heighten the
need for review of business structures (particularly if retirement is
contemplated) and indeed for consideration of succession and
estate planning.
Tom Chiffers
Partner
0345 209 1693
tom.chiffers@clarkewillmott.com

Retirement
Over 75% of farms are owned and managed by farmers aged over
65. The challenges provided by the change to the ELM scheme,
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Capital gains tax planning
Rumours have been circulating for some time about changes to capital
gains tax (CGT) fuelled by both the Office of Tax Simplification’s (OTS)
report on CGT and the general awareness of the looming necessity to
finance the costs of the pandemic.
CGT is currently payable at historically low rates with tax on
non-property disposals being payable at 10% or 20%. The OTS’s
report has given rise to concerns that there may be a return to the
alignment of CGT rates with income tax rates with the highest rate
payable then being 45%. As many commentators expect changes
to be made as early as the autumn budget, it is time for advisers to
refresh their CGT planning knowledge. We look at straightforward
planning options.
Share the asset
Each individual currently has an annual exemption for CGT; any
gains within that annual amount are exempt from tax. This stands
at £12300 for this tax year. Spouses and civil partners are each
entitled to an annual exemption. Gifts between these couples are
on a no gain no loss basis if they are living together and thus free of
CGT. If chargeable assets are in one spouse’s sole name it therefore makes sense to divide the ownership of those assets, and
possibly to ensure that the spouse paying the lowest rate of tax has
the lion’s share of the assets over and above utilising both partner’s
annual exemptions. Any gift involved between spouses and civil
partners would be inheritance tax free, and it is important to ensure
that the gift is outright with no strings attached.
For example, Alex is a higher rate taxpayer. He owns a share
portfolio which he inherited from his father. He transfers the majority
of the portfolio to his wife who is a basic rate taxpayer retaining
sufficient shares to enable him to use his annual CGT exemption.
Timing of disposals
If several asset disposals are planned it is sensible if possible to
make the disposals in different tax years end to maximise the annual exemptions available, or to ensure that the disposals do not take
your client into a higher tax bracket for one particular year.
If the disposal of non-property assets can take place at the beginning of the tax year, payment of any resultant CGT can be deferred
by a year. This is of course no longer the case with chargeable
property disposals where a return must currently be made, and
the estimated CGT paid, within 30 days of completion, although
the Office of Tax Simplification has suggested that a 60 day period
would be preferable.
Deferring CGT through trust planning
If an individual makes a gift to someone other than their spouse or
civil partner or to a charity CGT will be potentially payable on the
disposal. This can often be a deterrent to making lifetime gifts to
mitigate inheritance tax (IHT). However, if the gift is made to most
forms of trust a potential liability to IHT arises meaning that a CGT
holdover relief claim can be made under s 260 Taxation of Charge-

able Gains Act 1992 (TCGA). As a result no CGT will be payable on
the transfer of assets to the trust, and no IHT will be payable either
if the value of the gift is within the donor’s IHT nil rate band. The
held over CGT will instead be payable when a disposal of the asset
is made by the trustees.
If it is decided in the future to bring the trust to an end by transferring the assets to the beneficiaries, under current law this would
also give rise to a potential IHT charge. This means that CGT
holdover relief can be claimed again, and no CGT is payable until
the beneficiary disposes of the asset. It should be remembered that
this type of planning is not available if the trust is “settlor interested”
ie the settlor or his or her spouse/civil partner or their minor children
are beneficiaries of the trust. Holdover relief also cannot be claimed
if a beneficiary is non-resident and will be clawed back if a beneficiary later becomes non-resident.
Agricultural and business assets
Agricultural and business assets owners can gift these assets
outright, and defer CGT, without the use of a trust as CGT holdover relief can be claimed under s165 TCGA. Given the potential
abolition of the CGT uplift on death on the value of these assets,
lifetime gifts as part of CGT planning may be more attractive in the
future. Other reliefs such as business asset disposal relief (BADR)
and roll over relief are also available in relation to business and
agricultural assets. Sharing the value of these assets amongst the
family, provided all the necessary conditions are complied with, can
enable BADR to be maximised.
Although unnecessary to achieve CGT holdover relief, trusts may
still play an essential part of such planning due to the protection
they afford, and the ability to control disposal of the assets which
might otherwise lead to a clawback of IHT reliefs. If a trust is used
any capital loss arising on the transfer of assets to the trustees can
only be utilised against gains made on future transfers to the trust
(s18 (3) TCGA).
Deathbed CGT planning
Finally, if one of a married or civil partnership couple is in poor
health, it can make sense from a CGT perspective to transfer assets with large unrealised gains into the name of the unwell partner
to take advantage of the CGT uplift on death. Careful thought
would have to be given to how this would affect the couple’s estate
and IHT planning.
Carol Cummins
Consultant
0345 209 1275
carol.cummins@clarkewillmott.com
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Divorce: tax, Wills, lasting powers of attorney and estate
planning (part one)

When clients are going through
a divorce their minds will
understandably be focussed on
arrangements for any children and a
financial settlement.
However, divorce has significant possible ramifications for capital
taxes, your client’s Will and estate planning and their lasting powers
of attorney. In part one of two articles on these subjects we look at
divorce and capital taxes.
Inheritance tax
The financial settlement made on a divorce will not normally give
rise to a potential inheritance tax (IHT) liability; if the client is still
married to their partner at the time the financial settlement is
finalised (ie no decree absolute has yet been made) the spouse
exemption will apply. No IHT is payable on transfers between
spouses and so IHT is not an issue.
If financial provision is not made until after decree absolute, then
s11 of the Inheritance Tax Act 1984 (IHTA 1984) can normally be
relied on. S11 provides that transfers are not transfers of value for
IHT purposes if they are made by one party to a marriage or civil
partnership for the other party’s maintenance. Importantly, marriage
or civil partnership in this context includes a former marriage or civil
partnership if the financial provision is made on the dissolution of
the marriage or varies a provision made when the marriage was
dissolved. This provision should exempt, for example, ongoing
maintenance payments from one spouse to another made from the
legal termination of the marriage onwards.

ownership. This can be particularly burdensome if the home is not
sold until the children reach eighteen.
OTS proposed solution
The OTS suggests in their report that the time in which CGT no
gain no loss transfers between spouses can be made should be
extended so that it subsists until the later of:
•

The end of the tax year at least two years after the couple’s
separation; or

•

Any reasonable time in accordance with a financial agreement
approved by the court

The OTS believes that this would give separating couples time
to re-organise their assets CGT free and would be tax neutral for
government finances in the longer term.
It is possible that if this recommendation is accepted by the
government it may be implemented in the next budget and
come into effect in the following tax year. In the meantime, the
CGT consequences of transfers on divorce should be carefully
considered, particularly on property sales to third parties where one
party has been non-resident for over nine months, especially given
the thirty day deadline to pay any CGT due.
In our next issue: Divorce: Wills, LPAs and estate planning
Paul Davies
Partner
0345 209 1783
paul.davies@clarkewillmott.com
Chris Longbottom
Partner
0345 209 1775
chris.longbottom@clarkewillmott.com

If neither the spouse exemption nor S11 is available clients could
potentially fall back on S10 IHTA 1984. S10 provides that transfers,
which are essentially commercial, are not transfers of value for IHT
purposes. This relief should apply if your client and their former
spouse have received independent, competent advice and the
terms were negotiated between them. Alternatively, if the financial
provision is made pursuant to a court order it is understood that
HMRC accepts that this does not involve a reduction of the paying
partner’s estate and thus again IHT is not in issue.
Capital gains tax
As far as capital gains tax (CGT) is concerned, the situation is
currently less favourable than IHT. At the moment if a married
couple (or couple in a registered civil partnership) transfer assets
between them this is done on a no gain no loss basis so no CGT
arises on the transfer. This treatment is currently extended to the
end of the tax year of separation. As pointed out by the Office
of Tax Simplification (OTS) at its extremes if a couple separate
on 4th April they will have one day to both finalise their financial
agreement and transfer assets between them. An impossible task
which means that a potential CGT liability will arise. In fact, the OTS
estimates that in 2018/19 running out of time to make transfers
cost 300 separating couples £8 million in CGT.
It is possible for a partner who has left the former home to transfer
their share in the house to their partner without any CGT charge.
By comparison if the home is sold to a third party over nine months
after the non-resident partner leaves the family home, the only or
main residence CGT relief will no longer apply, and the non-resident
partner will be liable for CGT on the final months or years of
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Lasting powers of attorney for business owners
All clients should consider how their financial affairs will be dealt with in
the event of their incapacity, and, as everyone has been reminded over
the past year, old age is not the only cause of incapacity; accidents and
devastating illness are also possibilities that should be borne in mind.
The need to plan for such eventualities is particularly pertinent
in the case of business owners and should be regarded as an
essential part of risk management to avert a possible future crisis.
The first steps: consider the form of the business
If your client wants to put a business lasting power of attorney
(LPA) in place the first consideration has to be the business entity
through which your client operates:
Sole traders
If they are a sole trader there will be no partners or co-directors
who can carry on their role. It is therefore vital that a sole trader
draws up an LPA. This means that in the event of incapacity
someone both trusted and competent can run the business, pay its
bills and control the business bank account. If no provision is made
the future of the business could be threatened due to an inability
to operate, and staff and suppliers might not be paid. If required,
a registered LPA could also be used during periods of temporary
absence when the business owner is unable to deal personally with
the business’s affairs.
Partnerships
If your client is a partner, the partnership agreement should
be examined. This may provide for compulsory retirement
from the partnership in the event of incapacity, although some
commentators argue that such provisions are in breach of the
Equality Act 2010. If there is no partnership agreement, the
Partnership Act 1890 provides that the courts can dissolve the
partnership in this situation. Subject to these points, an attorney
appointed under a finance LPA would be able to deal with your
client’s interest in the partnership.
Companies
The first step for limited company directors and shareholders is
to check the terms of the company’s governing documents, the
Articles of Association (Articles) and any shareholders agreement.
The Articles are likely to provide that if a director becomes
incapacitated he or she will cease to be a director. For example,
if the current form of model Articles has been adopted by the
company, these provide that a person will cease being a director if
a medical practitioner treating them provides a written opinion that
the director has become mentally incapable of acting as a director
and will remain so for at least three months. Removing a director
in this way, or by calling a shareholders’ meeting to remove them,
may be challenged on the grounds of discrimination.
A shareholders’ agreement could include provisions which may
have a potential adverse impact, for example an obligation on the
individual to offer their shares for sale in those circumstances.

If the director remains in office despite their incapacity, the fact
that the position of director is a personal appointment means that
it is not possible to appoint an attorney to make decisions in that
capacity unless the Articles allow this or are amended to allow it.
At common law attorneys can, however, exercise the functions that
your client fulfils in their role as director. This covers such matters
as paying bills, discharging tax liabilities, filing accounts and
maintaining company records; all essential if your client is a sole
director.
Your client’s position as a shareholder will often carry with it voting
rights and an attorney, if appointed, would be able to exercise
those rights on your client’s behalf, subject again to any provisions
in the governing documents. A letter of wishes can supplement
the LPA stating which functions the director would envisage being
exercised by an attorney, and perhaps stating who they would like
consulted to ascertain their likely wishes and feelings to inform the
exercise of their voting rights in particular circumstances.
Alternate directors
Some Articles allow the appointment of an alternate director,
although this provision is not automatically included in model
Articles of private companies adopted after 1 October 2009. It
is important to note that an alternate director acts in their own
right and is not the agent of the director appointing them. The
appointing director remains in place with the responsibilities that
this entails while the alternate director is under no obligation to
act in the best interests of the appointing director. This compares
with an attorney who is an agent who owes fiduciary duties to the
person appointing them.
Choice of attorney
If your client wishes to do so, an LPA that deals solely with personal
financial affairs can be made with a separate LPA dealing with
business affairs. This in many cases would be advisable to ensure
optimum choices of attorney for each situation.
A good choice of attorney is essential. The person appointed
should ideally be someone who is familiar with the business,
and certainly an individual who has the requisite knowledge and
experience to take on the running of the business, or to wind it up if
this is considered to be in your client’s best interests.
Jacqui Lazare
Senior Associate
0345 209 1311
jacqui.lazare@clarkewillmott.com

If you would like to receive future editions of Wealth, Health and Inheritance Briefing or if you have any comments or suggestions for the
newsletter please contact: news@clarkewillmott.com
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