
Any changes made were largely tinkering round 
the edges, with major alterations perhaps being 
saved until the outcome on the review of trust 
taxation (which is still to take place) and the 
Office of Tax Simplification’s recommendations 
on simplification of inheritance tax.

Major changes to capital taxation 
announced

These centre on capital gains tax (CGT), 
principal private residence relief and 
entrepreneurs’ relief.

From April 2020 CGT letting relief will only be 
available to taxpayers in shared occupancy 
with their tenants, while the final period of 
residence exemption is to be reduced from 
18 months to nine months. Clients who are 
considering the disposal of a property, which 
at one point they occupied as their main 
residence but which is now let, might consider 
bringing forward the sale before these changes 
take effect in order to take advantage of lower 
CGT bills. Lettings relief is capped at £40,000 
and, if this full amount is claimable, a higher or 
additional rate taxpayer would save £11,200. 
If clients are living in, or moving to a care 
home, the automatic final period of residence 
exemption remains at a comparatively 
generous 36 months. These changes will be 
the subject of a consultation.

Changes are also made to entrepreneurs’ 
relief with effect from April 2019, as the period 
that an individual has to meet the qualifying 
conditions will be extended from one year to 
two years, with the intention that this should 
support longer term investment. A perceived 
loophole in entrepreneurs’ relief is also being 
closed: to qualify for the relief from next April 
the shareholder concerned must be entitled 
to at least 5% of the company’s distributable 
profits and 5% of its assets available to equity 
shareholders on a winding up of the company. 
Shareholdings which carry little or no economic 
rights will therefore no longer benefit from 
entrepreneurs’ relief.

Inheritance tax

Perhaps bearing in mind the ongoing OTS 
review, the only budget announcement 
in relation to inheritance tax concerned 
two technical changes to the residence nil 
rate band (RNRB); were the only budget 
announcement in relation to inheritance tax, 
a disappointment to those who feel that 
simplification of inheritance tax would be 
greatly assisted by the abolition of the RNRB.

Continued on page 2

Autumn budget 
2018: the calm before the storm?

Welcome
to the November issue of 
WHIB, our last of 2018.

The first Monday budget for 
over 50 years was a quiet affair 
for private client advisers; we 
summarise the main points in our 
leading article. Also in this issue 

we introduce you to Rebecca Clarke and Nicola 
Walker, our new private client solicitors based in 
Manchester, to be joined shortly by partner Paul 
Davies. Rebecca, Nicola and Paul will extend 
the nationwide coverage of our private capital 
practice as well as adding to the expertise of our 
team.

Anne Minihane looks at a recent case 
concerning lasting powers of attorney and the 
ability of attorneys to carry out inheritance tax 
planning with the court’s consent while Erica 
Burt-Moore considers inheritance issues of 
interest to the LGBT community. Finally in this 
issue we consider two recent decisions by 
the Pensions Ombudsman concerning death 
benefits and spouse entitlements.

Our next issue will be at the end of January, 
so I would like to wish all our readers a happy 
Christmas and a successful and prosperous 
2019.

Any queries and comments please do get in 
touch or connect with us on Twitter  
@CWPrivateclient.

Anthony Fairweather 
Managing director  
0345 209 1265 
anthony.fairweather@clarkewillmott.com
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The first Monday budget since 1962 provided 
little excitement for those advising private 
wealth clients. 

A perceived loophole in entrepreneurs’ 
relief is also being closed...
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One of these technical changes confirms that RNRB will only be available 
at death on a lifetime gift of a property subject to a reservation of benefit 
if the property in which the benefit was reserved becomes immediately 
comprised in the recipient’s estate. 

If, therefore, Alexander makes a gift of his property to a lifetime trust for his 
son, and continues to live there until his death, the property will be an asset 
of Alexander’s estate that is subject to inheritance tax on his death as it is a 
gift with reservation of benefit. The RNRB will, however, not be available as 
the property did not become comprised in his son’s estate but is held in a 
relevant property trust. By comparison, an outright gift or gift to a bare trust 
would ensure the RNRB is available on Alexander’s death.

Non-resident or non-domiciled individuals

There are three changes to non-resident/non-domiciled individuals which 
may affect your clients:

•  If your client has an excluded property trust (a trust set up when they 

Autumn budget 2018: continued
were non-UK domiciled and containing non-UK assets) any assets 
added to it while they are UK domiciled or deemed domiciled will not 
be excluded property. This will apply to inheritance charges arising 
after the Finance Act 2020 receives royal assent regardless of when 
the asset was added. This will give statutory footing to HMRC’s view.

•  Further to the announcement in the Autumn Budget, CGT on non-
residents capital gains will be extended to those arising from non-
residential property from April 2019.

•  The government is intending to consult early next year on the 
introduction of a Stamp Duty Land Tax surcharge of 1% on non-
residents buying property in England and Northern Ireland.

For further information please contact: 
Imogen Lea  
Consultant 
0345 209 1538 
imogen.lea@clarkewillmott.com

Inheritance tax planning and 
lasting powers of attorney
A property and finance lasting power of attorney (LPA) confers extensive 
powers on the attorney to deal with the financial affairs of the person 
granting the LPA (the donor). However, the attorney’s power to make 
gifts from the donor’s property is limited unless the consent of the court 
is obtained. A recent court of protection case involving inheritance tax 
planning for a large estate highlights the factors the court will take into 
account, and the approach it will take, when deciding whether to give its 
consent.

JMA’s estate

The donor in question, JMA, was suffering from early onset dementia. Her 
son, PBC, was her sole attorney and applied to the court for authority to 
make gifts of over £7 million with the intended purpose of inheritance tax 
(IHT) saving. The source of JMA’s wealth was an inheritance from her late 
husband who had sold his business for a substantial sum of money. At 
the time of the application JMA’s estate was worth in the region of £18.65 
million, almost entirely held in investments. JMA had made lifetime gifts of 
£926,499 while she still retained capacity, mostly to PBC. Evidence was 
produced that JMA had sought to minimise her tax liabilities when she was 
capable.

The proposed lifetime gifts would reduce the estimated IHT liability on JMA’s 
estate from £6.2 million to approximately £3 million if she survived the gifts 
by seven years.

The law relating to gifting by an attorney

The court pointed out that the attorney must act in the best interests of the 
donor and that in doing so should consider the donor’s past and present 
wishes and feelings, and her beliefs and values. The court stated that it was 
“beyond serious doubt” that “the concept of best interests is not limited 
to self-interest”. For example, the Mental Capacity Act Code of Practice 
requires attorneys to consider factors such as the effect of a particular 
decision on other people.

The Supreme Court has previously stated that in assessing best interests 
a decision-maker must look at the donor’s welfare in the widest sense 
covering social and psychological welfare and not just medical welfare.

The court’s decision

The court considered that affordability was a “necessary but not sufficient” 
consideration. The proposed gifts were easily afforded by JMA; if she could 
not afford them the gifts could not be authorised. However, there was no 
expectation that because she could afford the gifts they should be made.

In the court’s view there could be no default position of an assumption in 
favour of such gifts for tax planning purposes as each situation was case 
specific and required a balancing exercise of the relevant factors set out 
in the Mental Capacity Act. In carrying out that balancing exercise the 
tax reduction caused by the gifts was not entered as either a factor for 
or against the proposed gifts. The court, however, considered that the 
enhancement of benefit to individuals who JMA wished to benefit was a 
positive factor.

The court found there was clear evidence that JMA had in the past wanted 
to make gifts to her son and others and that she was open to tax planning. 
The planned gifts were therefore “consistent with the beliefs and values 
JMA demonstrated when she was able to manage her financial affairs”. 
The court was satisfied that the factors in favour of the gifts outweighed the 
factors against, and it authorised the gifts as they were considered to be in 
JMA’s best interests.

Points to consider from this case if you or your client wish to make 
a similar application

•  The consent of the court is a prerequisite

•  The gifts must be affordable leaving the donor with sufficient assets 
and income for their own needs

•  Each application will be considered on its own merits

•  If evidence can be produced as to prior lifetime giving and tax 
mitigation measures by the donor, this would help satisfy the court that 
the gifts are in accordance with the donor’s beliefs and values

•  If the results of the balancing exercise are in favour of tax planning 
then it is likely the court will consider that the gifts are in the donor’s 
best interests and can be authorised.

For further information please contact: 
Anne Minihane 
Partner 
0345 209 1391 
anne.minihane@clarkewillmott.com

The attorney must act in the 
best interests of the donor…

mailto:imogen.lea%40clarkewillmott.com?subject=
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Children, guardians and same sex couples

Many people appoint guardians in their Wills to look after children aged 
under eighteen at the time of their death. In order to have the legal right 
to appoint a guardian, a person must have “parental responsibility” for the 
child. A child’s mother (ie the individual who carried the child) will always 
have parental responsibility. As far as the partner who is not the legal 
mother is concerned, whether or not he or she has parental responsibility 
will depend on the marital status of the couple, and on how the child was 
conceived; in particular whether the child was conceived as a result of 
treatment in a licensed UK fertility clinic.

If one of the couple does not have parental responsibility then he or she 
cannot appoint a guardian for the child. If the couple wish the partner 
without parental responsibility to care for the child following  the death of the 
parent with parental responsibility then he or she can appoint the partner as 
guardian in their Will. This will confer parental responsibility on the guardian 
when the Will comes into effect if the child is under eighteen at that time.

Domicile

A person’s domicile is vital for determining tax liabilities, succession and 
other rights. As a general rule a person is born with a domicile of origin 
which, if the child is legitimate, will depend on their father’s domicile of 
origin. This rule causes potential difficulty when the child is legitimate but 
has no father, such as the child of two female parents or a child born via a 
surrogate with two male parents. 

Transgender individuals

Since 2004 individuals have been able to apply for a gender recognition 
certificate which recognises their change of gender for legal purposes. 
Occasionally a Will might leave a gift to an individual identifying the recipient 
by their gender (for example, a legacy of £5000 to each of my nephews). 
If the Will was made before 4 April 2005 the Will is not affected by an 
individual acquiring a different gender, so a nephew who has acquired 
the female gender can still benefit from the £5000 legacy. If the Will was 
made after 4 April 2005 the acquisition of the new gender will affect the 
disposition of the estate but the court has the power on an application 
being made to it to alter the disposition of the estate as it sees fit, enabling 
the court to rectify a failed gift.

For further information please contact: 
Erica Burt-Moore 
Partner 
0345 209 1748 
erica.burt-moore@clarkewillmott.com

Inheritance issues for the LGBT 
community
Statistics from the Office of National Statistics show that in 2017 there 
were 190,000 same sex families in the UK, of which over half were co-
habiting couples rather than spouses or civil partners. 
In some ways the law is still evolving to encompass the different forms of 
family that now exist and consequently same sex families and transgender 
individuals should be aware of their legal position under Wills and how they 
stand in relation to inheritance tax.

Same sex families who are co-habiting are faced with the same inheritance 
issues that affect opposite sex co-habiting families. A major consideration 
is that co-habiting partners do not automatically inherit assets held in their 
partner’s sole name and it is therefore very important that a suitable Will 
is made to ensure the surviving partner is not disinherited and is forced to 
apply to the court for financial provision.

Inheritance tax

As far as inheritance tax is concerned, there are no inheritance tax 
concessions for co-habiting couples and so the first £325,000 (the nil 
rate band) of an estate will be free from tax, but anything above that will 
be taxed at 40%. Unlike spouses and civil partners, co-habiting partners 
cannot transfer their unused nil rate band between them. This means 
that consideration should perhaps be given to using discretionary trusts 
to ensure that a surviving co-habitant can still benefit from their partner’s 
estate but the assets do not form part of their estate and so are potentially 
taxed twice. 

For example:

Claire lives with Kate and they have a son Harry. Claire has assets of 
£600,000; if she leaves those assets to Kate this will incur an inheritance 
tax bill of £110,000. On Kate’s death nine years later inheritance tax will be 
payable again on the same assets. Claire could consider instead leaving 
her assets to a discretionary trust under which both Kate and Harry could 
benefit. This will not reduce the tax payable on Claire’s death but the assets 
in the trust will not be taxed on Kate’s death so avoiding a double payment 
of tax. There is a potential charge to inheritance tax on every ten year 
anniversary of the trust’s creation and when capital leaves the trust, but this 
is at a current maximum rate of 6%.  

Same sex couples who are married or in a civil partnership enjoy the same 
inheritance rights as opposite sex spouses, including the right to inherit a 
certain proportion of their partner’s estate if they die without making a Will, 
and the ability to leave assets to their spouse or civil partner free from any 
inheritance tax liability.

mailto:erica.burt-moore%40clarkewillmott.com?subject=
https://www.ons.gov.uk/peoplepopulationandcommunity/birthsdeathsandmarriages/families/bulletins/familiesandhouseholds/2017
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High quality private capital team 
joins Manchester office

Nicola Walker – known as Nicola Birchby until her recent marriage – and 
Rebecca Clarke have joined as senior associates from the private client 
team at DWF Manchester, along with their secretary Jennifer Daly.

They will be joined in December by partner Paul Davies, also from DWF in 
Manchester.

Nicola acts for high net worth and ultra high net worth individuals and 
provides expertise across all areas of private client practice. She is a 
member of STEP and sits on the Manchester branch committee as well as 
the Manchester Law Society private client committee. She is recognised in 
the Legal 500 for her efficiency and helpfulness.

Rebecca is very experienced in all aspects of private client practice and 
has a particular interest in complex, high value and cross-border estate 
administration. She is recognised in the Legal 500 as someone “who gives 
clients complete confidence that they are in good hands.”

Anthony Fairweather, Clarke Willmott’s private client managing director, 
said: “Clarke Willmott has one of the leading private client teams in the UK, 
and it is with great pleasure that we add to this with such an excellent team 
in our Manchester office.”

“Paul, Nicola and Rebecca bring a wealth of experience of their own of 
servicing high net worth individuals, business owners and entrepreneurs. 
They join family partner Chris Longbottom who moved to Clarke Willmott in 
January this year. They will also benefit from the support of their colleagues 
from across the Clarke Willmott network of seven offices nationwide.”

For further information please contact:

Nicola Walker
Senior Associate
0345 209 1597 
nicola.walker@clarkewillmott.com

Rebecca Clarke
Senior Associate
0345 209 1612 
rebecca.clarke@clarkewillmott.com

Clarke Willmott recently welcomed a new private capital team to our 
Manchester office.

https://www.clarkewillmott.com/find-a-solicitor/nicola-walker/
https://www.clarkewillmott.com/find-a-solicitor/rebecca-clarke/
https://www.clarkewillmott.com/find-a-solicitor/anthony-fairweather/
mailto:nicola.walker%40clarkewillmott.com?subject=
mailto:rebecca.clarke%40clarkewillmott.com?subject=
https://www.clarkewillmott.com/contact-a-solicitor/manchester/
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The first illustrates how the entitlements of a surviving co-habitant and a 
spouse can lawfully differ under a pension scheme; and the second shows 
that whether a death takes place when the member is in service or as a 
retired member can be crucial in determining the amount of a surviving 
spouse’s benefits.

The Teachers’ Pension Scheme and Mr R

Mr R was the partner of Dr K who was a member of the Teachers’ Pension 
Scheme (the Scheme). They had lived together for many years but had 
never married. The Scheme had provided for widowers’ pensions since 
April 1988 and for nominated partners’ pensions from January 2007. Dr 
K had nominated Mr R as her partner but the pension he was entitled to 
under the Scheme rules following Dr K’s death  was calculated by reference 
to her service from 2007, unlike a widowers’ pension which would have 
been based on her full 38 years’ service.

Mr R complained in 2012 that he should be entitled to a pension based on 
Dr K’s full service; the complaint was not upheld. Following the Supreme 
Court decision in Brewster in 2017, Mr R made a new complaint arguing 
that Brewster established that pension schemes could not lawfully 
discriminate between married and unmarried couples so consequently 
he should receive a widower’s pension. Mr R also argued that a provision 
in the pension rules that required Dr K to pay increased contributions 
if she wished a partner to be eligible for a widower’s pension was also 
discriminatory.

The Ombudsman decided that neither the Human Rights Act 1988 nor the 
Brewster decision supported Mr R’s contention that unmarried couples are 
entitled to receive the same benefits as married couples. In Brewster the 
co-habitant had not been entitled to a pension because their partner had 
failed to put in place a nomination in their favour, a requirement in the case 
of unmarried partners. As there was no similar requirement for a married 
member to nominate their spouse, it was decided that the requirement 
to nominate an unmarried partner was discriminatory, and the surviving 
partner should receive a pension despite the lack of a nomination. However, 
according to the Ombudsman, Brewster does not prevent “pension 
schemes from introducing … criteria that distinguish between different 
categories of beneficiaries”. This was the case for the Scheme and thus Mr 
R was not entitled to a widowers’ pension. 

Estate of Mr Y and Belfast City Council

In another recent case, Mrs Y in her capacity as administrator of her late 
husband’s estate complained to the Ombudsman about the handling of 
her late husband’s retirement which had left her with a substantially smaller 
lump sum and ongoing widow’s pension.

Mr Y had retired on the grounds of ill health with a 12 week notice period 
ending on 17 August. If Mr Y had died as a retired member, his widow’s 
entitlement would have been greater than if he had died in service. On 24 
July Mr Y was given a medical diagnosis that his condition was terminal. 
Mrs Y contacted the Council to enquire about early payment of the lump 
sum due under the pension scheme. This was refused.

 Mr Y died on 14 August, three days before his retirement, meaning that 
the lower death in service widow’s benefits were payable. Mrs Y argued 
that when she phoned the Council they should have advised her that the 
retirement date could be brought forward as had happened in other similar 
cases. The Council claimed that they were not made aware of how ill Mr 
Y was during the call but there was no call recording or contemporaneous 
notes to support this assertion.

The Ombudsman in upholding Mrs Y’s complaint decided that Mrs Y had 
conveyed the change in her husband’s medical condition to the Council, 
and that it knew enough to make a decision about waiving the remaining 
notice period and bringing the pension into payment earlier, so entitling Mrs 
Y to a higher level of benefits.

It should be remembered that the Ombudsman’s decisions are guidance 
and not binding precedents on the Pensions Ombudsman or its successor. 
However, both these decisions highlight the need for clients to check their 
pension entitlements and those of their partner carefully, consider the 
pension rules in the event of a terminal illness and ensure that they comply 
with the often complex rules.

For further information please contact: 
David Maddock
Partner
0345 209 1205 
david.maddock@clarkewillmott.com

Pension entitlements, co-
habitants and death benefits

If you would like to receive future editions of Wealth, Health and Inheritance Briefing or if you have any comments or suggestions for the 
newsletter please contact: news@clarkewillmott.com

clarkewillmott.com Great service... Great people...
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Two interesting cases were recently decided by the Pensions Ombudsman. 
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