
The Autumn Statement announced a fourth set 
of Stamp Duty Land Tax (SDLT) rates (“surcharge 
rates”) applicable to the acquisition of dwellings 
qualifying as additional residential properties 
(“ARPs”) from 1 April 2016.

The consultation paper (“Condoc”) published 
in December reveals more, including the fact 
that the extent of the new rates is greater than 
originally envisaged. As well as the buy-to-let 
properties and second homes to which the 
Chancellor referred, the surcharge will apply 
to all purchases of dwellings by companies, 
commercial partnerships and trustees of 
discretionary trusts. Registered housing providers 
and charities will be exempt. An individual who is 
not an owner of residential property will not pay 
the surcharge when they buy their first dwelling, 
regardless of whether it is to be their main 
residence, a holiday/second home or a buy-to-let 
investment. Those replacing their main residence 
will be able to claim one of two sorts of relief, 
even if they already own one or more ARPs. 

However these reliefs are time limited. If 
someone sells their main residence and buys its 
replacement within 18 months afterwards, the 
surcharge will not be payable on the replacement. 
Someone buying a replacement main residence 
while retaining the old one will pay the surcharge; 
but will be refunded if the old one is sold within 18 
months after the new one is bought.

Timing is crucial

Timing will often be of paramount importance. 
Suppose P sells their main residence on 1 
June 2016, buys an ARP on 2 June 2016 and 
then buys the replacement main residence on 
30 November 2017. No surcharge is payable, 
because (a) when the ARP was bought on 
2  June  P owned only one dwelling (the ARP) 
and (b) on 30 November  2017 P claimed 
“replacement of main residence relief” (“RMRR”) 
from the surcharge. P only pays normal rate SDLT 
on both acquisitions. If P didn’t complete the 
replacement purchase until 1 December 2017, 
they would be out of time to claim RMRR and pay 
the surcharge on the new main residence. 

If, for example, B’s uncle leaves his flat to B in 
his Will while she is in the process of buying her 
first main residence, and if the executors transfer 
the flat to B before she buys the new main 
residence, she will own two properties at that 
juncture and pay the surcharge rates on the new 
main residence. If, however, the main residence 
transaction completes first, B will only pay SDLT 
at normal rates on it because, at that juncture, 
she only owns one property. There is no payment 
for the transfer of her uncle’s flat so no SDLT 
liability.
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Price 
Band

Existing 
residential 
rates

New 
additional 
property rates

£0 - 
£125k 

0% 3%

£125k - 
£250k

2% 5%

£250k - 
£925k

5% 8%

£925k - 
£1.5m

10% 13%

£1.5m + 12% 15%
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Joint ownership

The Condoc contains a severe regime for joint ownership, although the 
Treasury acknowledges that this creates problems, so lobbying may affect 
the final drafting. Married couples and civil partners are treated as one 
person, unlike those who only cohabit. If Mr. Z already owns the home in 
which he and Mrs. Z live and Mrs. Z buys another dwelling (her intentions 
are immaterial) she will pay the surcharge rate, because Mr. Z already owns 
their home. If X and Z cohabit but are neither married nor civil partners, they 
can each acquire one property without suffering the surcharge rates.

Helping children onto the property ladder

The Condoc suggests that, if minor children own an interest in a 
dwelling, this will be imputed to their parents. On this basis, parents of 
such “property-owning” children must take care. When they buy a main 
residence they will pay the surcharge unless they can claim RMRR.

The surcharge may discourage assistance of family members. Suppose 
Mum and Dad, helping their son Jim buy his first flat, become joint owners 
with Jim; as most lenders require. 

They will pay SDLT at the surcharge rates. If the transaction can be 
arranged without Mum and Dad being joint owners, which would be 
comparatively rare, Jim will only pay SDLT at the normal rates. If Charlotte 
buys a home for occupation by her widowed mother, Charlotte will pay 
the surcharge rates on that purchase unless she does not own any other 
property on completion day. But if Charlotte then buys a home for herself, 
she will pay the surcharge rates on that purchase unless she can claim 
RMRR.

Trusts

The Condoc deals with this subject rather superficially. It would appear that 
any purchase by a discretionary trust will pay SDLT at the surcharge rate 
even if it is a first purchase. The Condoc says that beneficiaries with an 
interest in possession should be treated as owning the dwellings vested in 
their trustees. This means that if George has an interest in possession in a 
property owned by a trust created by his grandparents, and he later buys 
his own property, then this purchase will suffer the surcharge rate.

What constitutes a main residence will be a question of fact. No election, 
mirroring the capital gains tax one, will be available. Answering this 
“question of fact” may sometimes be quite difficult.

Finally, owning a dwelling anywhere in the world will count. This means that 
qualifying for RMRR will be particularly significant for those with holiday 
homes abroad, which, for this purpose, includes Scotland. The only 
interests in dwellings that will not count are those worth £40,000 or less.

The legislation is not expected to be published until Budget Day, 16 March 
2016; only nine working days before it comes into force on 1 April. A further 
publication, summarising responses and the Treasury’s reaction to them is 
expected in February.

For further information please contact: 
Andrew Campbell
Consultant 
0845 209 1281* / 0117 305 6281 
andrew.campbell@clarkewillmott.com 

New higher rates of Stamp Duty Land Tax: continued

02 Wealth, Health & Inheritance Briefing February 2016

Multiple properties and capital gains tax elections 

In this article we look at a recent case which highlights that the elected 
property genuinely has to be the taxpayer’s main residence. 

The relevant law

Under the Taxation of Chargeable Gains Act 1992, in order for a residential 
property to be free from capital gains tax (CGT) on sale, the property has 
to be the only or main residence of the person selling it. An individual who 
owns more than one property can elect (within two years of acquiring 
multiple properties) which is his or her main residence and thus potentially 
free from CGT on sale. Once a property has been a taxpayer’s main 
residence then the period in which the owner occupies it is free from CGT, 
as is the last 18 months of ownership, even if the property is not occupied 
during this time.

Occupation is also relevant to the letting relief for CGT with a requirement 
that a property has to be occupied as a main residence at some point 
during the taxpayer’s ownership in order to qualify for the relief.

Mr Harrison and his dispute with HMRC

According to HMRC, in a 20 year period 
William Harrison claimed principal private 
residence relief (PPR) on nearly as many 
residences. During 2009/10 and 2010/11 
he disposed of six properties and claimed 
PPR in relation to four of them. The 
properties in question were let periodically 
but Mr Harrison claimed that they were his 
second homes.

Following precedents set in a line of cases, 
HMRC argued that for an individual to 
claim a property as a residence there 
has to be a degree of permanence or continuity or the expectation of this, 
stating that “mere occupation….does not amount to residence.” 

Although provisions exist for a taxpayer to elect which one of several 
residences PPR should apply to, according to the First Tier Tribunal, the 
making of the election cannot of itself turn a property into a main residence. 
The question of what is a main residence is a question of fact and degree to 
be decided objectively. According to the First Tier Tribunal a main residence 
is “not a house, or indeed, a home, that one simply stays in from time to 
time”. Just because the taxpayer has a residence where he prefers to be, 
that alone also does not make it a main residence.

In reaching their decision the Tribunal took into account the time spent in 
each of Mr Harrison’s properties, the degree of continuity and permanence 
of that occupation, the furnishings and possessions held in each property, 
the activities carried on there, the timing of the elections, letting and sales, 
the council tax position and Mr Harrison’s evidence as to lifestyle.

Mr Harrison had spent very little time in the properties in question, two 
to three days a week in the summer only and minimal furnishings and 
possessions were kept there. The fact that he was resident there for council 

tax was irrelevant as this turned on information 
provided by Mr Harrison to the council and 
not on the council making any assessment of 
the position. PPR was therefore refused and 
CGT was due on the gains on sale, together 
with penalties.  

For further information please contact: 
Fiona Debney 
Partner 
0845 209 1135*  
/ 0117 305 6135 
fiona.debney@
clarkewillmott.com

The practice of electing which of several properties is a main residence for capital 
gains tax purposes gained notoriety at the time of the MPs’ expenses scandal. 
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Penalties were introduced into the inheritance tax regime by the Finance Act 2007 
and apply where the date of death of the deceased is on or after 1 April 2009.

An individual is liable for a penalty if an inaccurate return is made to HMRC 
which leads to an understatement of the tax liability, but it is not only 
deliberate actions that are caught; a penalty applies whether the inaccuracy 
was careless or deliberate. 

A penalty can also be imposed on a person who does not make the return 
but who deliberately supplies false information, or deliberately withholds 
information, from the person making the return. An example of this occurred 
in a recent case where a son withheld details of lifetime gifts made by his 
father from the executors of the father’s estate; this resulted in unpaid 
inheritance tax and HMRC imposed a penalty on the son.

A not insignificant sum

Penalties are payable in addition to interest from the due date of payment on 
the unpaid inheritance tax. At current rates the interest due might not cause 
the executors too many sleepless nights, but penalties can be much more 
expensive and could amount, in the most severe cases of a deliberate and 
concealed act, to up to 100% of the inheritance tax due.

The most obvious action likely to lead to the issue of a penalty is the 
omission of an asset or lifetime gift from the inheritance tax return and, for 
some time, it has been apparent that under-valuations of assets in the return 
will also result in a penalty. For this reason it is essential that land valuers, for 
example, are instructed properly and provided with all the relevant facts.

A move into new territory

It seems that HMRC is now applying penalties where unsupported claims 
for reliefs are made. For example, business relief and agricultural property 
relief can reduce the taxable value of an asset to nil. In the past it would be 
common for executors to include the claims for these reliefs in the return to 
HMRC and in due course deal with any queries raised, which might result 
in the extent of the claim being reduced. HMRC’s stance on penalties now 
means that executors should take much greater care in considering the 
claim and ensuring that it can be substantiated before making it. 

Careless inheritance tax relief claims cost penalties 
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At a recent STEP conference HMRC gave examples of claims made for both 
business relief and agricultural property relief which were not substantiated 
and resulted in the imposition of a penalty.

The business relief claim concerned a company holding substantial cash 
balances which were not required for operational reasons and on which the 
claim for relief was refused. HMRC took the view that making the claim on 
the cash was careless and hence a penalty was issued. Another example 
was given of a claim for the transferable nil rate band, but this relief was not 
available because the estate of the first spouse to die had been subject to 
Estate Duty (and thus there was no nil rate band to transfer). Again this claim 
was regarded as careless and a penalty was imposed.

Due diligence required

The position for executors of estates is clear: while the beneficiaries of 
estates may have an entirely understandable wish to obtain the grant of 
probate and progress matters as quickly as possible it is essential to obtain 
all necessary information to ensure that all assets are accounted for, all failed 
lifetime gifts are declared and all relief claims are properly made. Failure to 
ensure that due diligence is applied from the outset could, in due course, be 
very costly for the estate.

For more information please contact:  
Emma Pope
Partner 
0845 209 1823* / 0117 305 6823 
emma.pope@clarkewillmott.com 
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Capacity and End of Life Care – Ethics in Practice

On Thursday 3 March 2016, from 9.00am – 4.00pm, The Centre for Ethics in Medicine, 
University of Bristol, in conjunction with Clarke Willmott LLP will be holding a conference on 
legal and ethical dilemmas in the care of individuals who lack capacity. 
This conference develops work on dying well with reduced agency, which is being undertaken by researchers in the GW4 group of Universities (Bath-
Bristol-Cardiff-Exeter). It will be of interest to medical practitioners and agencies supporting individuals facing the challenges of loss of capacity. We will 
be looking at the practical applications of The Mental Capacity and Care Acts with a range of speakers drawn from academic and practising lawyers in 
this field.

We are also delighted to announce that our keynote speaker will be Baroness Ilora Finlay. Baroness Finlay was previously President of The Royal 
Society of Medicine, is a Crossbench Member of The House of Lords, and is also Chair of the Mental Capacity Forum.

For more information or if you would like to attend, please contact Victoria James on 0845 209 2291* / 0117 305 7291  
or email victoria.james@clarkewillmott.com
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Divorce and family FAQ – financial remedy

We lived together before we got married. Does this make any 
difference to our financial settlement?

This has the effect of lengthening a marriage so, for example, if you have 
only been married for two years but lived together for 10 years prior to this 
then the court will look at the whole of your relationship when considering 
things such as division of assets and equalisation of pension.

My spouse and I entered into a pre-nuptial agreement prior to our 
marriage. Is this legally binding?

Although not legally binding, significant weight will be attached to the 
agreement provided the parties gave proper financial disclosure, both had 
the opportunity to seek independent legal advice, there was no duress 
or undue pressure and the agreement was entered into at least 14 days 
prior to the marriage. The Court would not follow an agreement which was 
fundamentally unfair so it is important to review the clauses regularly and 
consider a post nuptial agreement.

Do we have to go to court to deal with the separation of our assets?

No, if you are able to reach agreement with your spouse then there 
would be no need for the Court to adjudicate. 

We would always advise that any agreement 
is included within a clean break consent order 
which should be endorsed by the Court.

What is a clean break consent order?

This is a document which records the 
financial agreement you have reached with 
your spouse and provides for things such 
as the transfer of property and payment of 
maintenance. 

The important thing here is that the Court has the power to order a clean 
break which, depending on the circumstances and the clauses used, would 
protect you and your spouse from any future financial claims in relation to 
capital and income and could protect your estate on death.

Will I be able to stay in the house?

There is no quick answer or standard formula for this. It will depend upon 
the circumstances of your case, the assets available and the needs and 
resources of each party and the children.

Will my spouse be able to make a claim against my pension?

The quick answer is yes, the Court has the power to make orders in 
relation to pension. Consideration would have to be given to the most 
appropriate way of dealing with the pension assets, for example there could 
be equalisation of pension value or pension income or even offsetting. The 
schemes can be complicated and expert advice from a pension actuary is 
often needed.

I have not worked during the marriage and do not 
have an income. How can I fund my legal costs?

In certain circumstances, if all other avenues have been 
exhausted, an application can be made to the Court for 
an order requiring your spouse to assist with your legal 
costs.

Will my spouse be ordered to pay my legal costs at the 
end of the case?

It is not usual for costs to be awarded in the family court but in certain 
circumstances where there has been bad litigation conduct the Court has 
the jurisdiction to award costs.

For further information please contact:

Rayner Grice 
Partner 
0845 209 1382* / 0117 305 6382 
rayner.grice@clarkewillmott.com

Caroline Young 
Legal Executive 
0845 209 1404* / 0117 305 6404 
caroline.young@clarkewillmott.com

Our divorce and family team answer some common questions regarding financial 
remedy.
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The inheritance tax residence nil rate band: the downsizing provisions

The new legislation, known as the residence nil rate band (RNRB), was 
introduced in the Finance (No 2) Act 2015 and will come into effect in stages 
from April 2017. 

From its initial announcement the RNRB attracted criticism: economists 
deemed that it would discourage taxpayers from downsizing in later life; tax 
practitioners criticised the additional layer of complexity introduced into the 
inheritance tax (IHT) legislation, and because it potentially penalised those 
who were forced to sell their home in later life in order to pay care home 
fees.

These criticisms were countered by the government with the announcement 
that further legislation would be introduced to enable downsizers to claim 
the full amount of their RNRB entitlement. At the end of last year this 
supplementary legislation was included in draft Finance Bill 2016 provisions 
which are open for consultation until the beginning of February. We would 
normally expect the Finance Bill to be enacted in the summer.

On the face of it the supplementary RNRB legislation does what the 
government announced. In rather opaque drafting it ensures that if, at 
the date of death, someone owns a home of lesser value than a home 
previously owned and occupied by them, the former home can be 
nominated as the individual’s “former residence”. The value of the former 
home at the date of completion of its sale will be taken into account in 
calculating the amount of the “downsizing addition” to which that individual 
is entitled at the date of death. Similarly, if the estate contains no residential 
interest at the date of death, then a previously owned and occupied property 
can be taken into account in assessing the RNRB available. The legislation 
ensures that by way of the downsizing addition the individual will be able to 
claim the same amount of RNRB as they would have been able to claim had 
they not downsized or sold their property.

If the individual has moved home more than once after 18 July 2015 then the 
individual’s personal representatives are required to nominate which of the 
former residences is to be taken into account in calculating the downsizing 
addition.

As with the main RNRB legislation, the downsizing provisions seem to throw 
up some unwanted consequences. Trusts appear to be disadvantaged 
again: practitioners noted with dismay that in the main legislation if a 
property is left to a discretionary Will trust it will not be deemed to be closely 
inherited and thus the RNRB will not be available. This is the case even if all 
the beneficiaries are the testator’s children and grandchildren.

At first glance the trust issue seems to arise again under the downsizing 
provisions. Commentators note the legislation provides that if an individual 
has more then one interest in a nominated residence, only one of these 
interests can be nominated as the qualifying one for the purpose of the 
downsizing legislation. They believe that this might penalise those testators 
who set up a life interest trust in their Will for their surviving partner as it 
might prevent the surviving partner claiming downsizing relief in full as they 
will have more than one interest in the former residence, an interest under 
the Will trust and an outright interest, only one of which can be nominated. 
As this is draft legislation only this point may be addressed by the time it 
reaches the statute book.

For further information please contact: 
Carol Cummins 
Consultant 
0845 209 1275* / 0117 305 6275 
carol.cummins@clarkewillmott.com

In the 2015 summer budget the government introduced new legislation which 
had the practical effect of increasing the amount that a married couple, or couple 
in a registered civil partnership, could leave tax-free on death to their children to 
£1million, provided the estate included a property worth at least £350,000. 
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Focus on: Anne Minihane 

What are your particular areas of 
specialisation?

My private client work includes 
advising individuals about Wills, 
probate, trusts and tax and estate 
planning. I also draw up lasting powers 
of attorney and act in statutory Will 
applications for those who need a Will 
and do not have the capacity to make 
one. 

My particular specialism is acting 
as a Court Of Protection Deputy for 
incapacitated clients. This means I am 
appointed by the court to look after 
an individual’s financial affairs when 
there is no family or they are unable or 
unwilling to act.

As an experienced solicitor, what 
is the biggest change in private client law and its practice that you 
have seen? How does this affect clients?

Life expectancy has increased over the years but not necessarily the amount 
of time which a person spends in good health. This leads to a number of 
often complex problems. Perhaps the biggest development I have seen 
is the Mental Capacity Act 2005 and the embedding in legislation of the 
concept that attorneys and Deputies should always act in the  best interests 
of the incapacitated person (P). There is greater emphasis on recognising  
P’s rights to autonomy and independence and an acceptance that capacity 
can vary depending on the task being considered. We now work with 
incapacitated people to enable them to make their own decisions if at all 
possible.

What are the challenges you face as a Court of Protection Panel 
Deputy?

Sometimes it can be difficult for P’s family to accept the important role that 
I will play in their relative’s affairs and the working relationship has to be 
carefully managed. Incapacitated people themselves can take much time 
and attention, particularly if they have suffered an injury or illness that affects 
their behaviour. I need to manage their expectations as to what I can do 
without incurring unacceptable levels of costs. 

What do you enjoy most about your job? 

Working with people: interacting with clients and developing good working 
relationships with incapacitated people and their families.

What attributes do you think are important for private client lawyers? 

A deep understanding of private client law is a prerequisite but I also need 
a working knowledge of other areas of law so that I can recognise when a 
problem needs to be referred to a specialist adviser.

People skills are important, especially modifying your personal style to the 
particular personality with which you are dealing. A sense of empathy is 
always very important.

What do you like to do when you are not at work?

For 20 years I have been a keen member of an amateur dramatic group. 
This Easter I will be appearing in a Michael Palin comedy, “The Weekend”.

You can contact Anne on: 
0845 209 1391* / 0117 305 6391 
anne.minihane@clarkewillmott.com

Offices
Birmingham Office 
138 Edmund Street, Birmingham B3 2ES 
t: 0845 209 1000* / 0117 305 6000

Bristol Office 
1 Georges Square, Bath Street, Bristol BS1 6BA 
t: 0845 209 1000* / 0117 305 6000

Cardiff Office 
2nd Floor, Emperor House, Scott Harbour, Pierhead Street, 
Cardiff, CF10 4PH 
t: 0845 209 1000* / 0117 305 6000  

London Office 
1 Chancery Lane, London WC2A 1LF 
t: 0845 209 1000* / 0117 305 6000   

 
Manchester Office 
19 Spring Gardens, Manchester M2 1FB 
t: 0845 209 1000* / 0117 305 6000 

Southampton Office 
Burlington House, Botleigh Grange Business Park, 
Hedge End, Southampton SO30 2AF 
t: 0845 209 1000* / 0117 305 6000 

Taunton Office 
Blackbrook Gate, Blackbrook Park Avenue, Taunton TA1 2PG 
t: 0845 209 1000* / 0117 305 6000  
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Anne is a partner in our Bristol private capital team. 
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