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What is a trust?

A trust is a type of legal structure where the 
ownership of defined assets is placed with 
trustees; the trustees manage the assets for 
a specified person or class of persons who, 
under the terms of the trust document, are 
either entitled to, or can hope to benefit, from 
the assets. A trust can be created by Will or by 
drawing up a Trust deed.

Trusts are frequently used as a form of protection 
as the trustees manage the trust assets on behalf 
of the beneficiary whose entitlement to the asset 
is limited. 

Are there alternatives to using a trust?

An attorney could be appointed (if the beneficiary 
has the mental capacity to appoint one) or a 
Court appointed Deputy. The disadvantage with 
an attorney is that this requires the active co-
operation of the beneficiary, and the money still 
belongs to them outright.  

The appointment of a Deputy means that the 
Office of the Public Guardian becomes involved in 
the beneficiary’s affairs. This involves a degree of 
loss of control on the part of the family involved.

When might a trust be used to protect assets?

If a beneficiary is unable to work they may be 
reliant on welfare benefits.  

 

Many benefits are not payable if the claimant has 
savings of £16,000 or over. If a child’s inheritance 
is placed in a discretionary trust then only 
payments received from the trust will be taken into 
account in assessing their entitlement to benefits 
and the capital is preserved.
 
Similarly, parents may wish to ensure that money 
is protected from dissipation, because of the 
beneficiary’s own behaviour, or because they are 
vulnerable to exploitation and this is when a trust 
can be very helpful as the beneficiary has limited 
access to the trust funds which are managed by 
the trustees. 

A trust can be used to ensure that there is always 
a fund available to pay for “extras” such as a 
holiday or to cover gaps in earning capacity.

Are there any tax benefits?

Lifetime gifts to trusts can reduce the donor’s IHT 
liability if the gift is made more than 7 years before 
death, with no immediate IHT liability if the gift is 
either to a recognised vulnerable person’s trust 
qualifying for special tax treatment, or alternatively 
is less than the current IHT nil rate band of 
£325,000. To qualify for special tax treatment a 
vulnerable person’s trust has to meet a number of 
requirements which are due to change following 
the enactment of this year’s Finance Bill. 

For more information please contact:

Catherine Elliott 
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Editorial

This is the first edition of Wealth, Health and 
Inheritance Briefing, a publication which is 
aimed at financial advisers and tax specialists 
who advise private clients on wealth 
management and personal tax planning.

Clients come in all shapes and sizes.  The 
articles in this edition highlight some of the 
issues and concerns for the following types 
of clients: 

•	 unmarried couples, for whom the law 
makes little provision,

•	 disabled people for whom trust 
structures can provide additional 
protection; and 

•	 parents who wish to prevent their 
children from squandering their 
inheritance.

We look at some of the structures that can be 
used to help them mitigate their tax liabilities 
or otherwise address their concerns. 

Whether these articles bring something new 
to your attention or remind you of something 
that you may have forgotten, we hope that 
you will find them useful when advising your 
clients.
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Financial protection for people with a mental illness: how 
trusts can help
 
Caring for anyone with a mental illness brings many challenges and many carers worry about 
what will happen to the person for whom they are caring when they are no longer around. So 
how can carers both provide financially for a mentally disabled person and provide a level of 
protection ensuring that the money is managed well? The solution may be to consider some kind 
of trust structure.
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There are approximately 3 million co-habiting unmarried couples in Britain, of which just over 1 million have dependent children. So how 
can unmarried couples protect themselves against the financial and legal consequences of one of them dying? 
 
Entering into a marriage or civil partnership confers certain significant benefits on a couple including inheritance rights. By comparison, unmarried 
couples have very few such protections, so if one of an unmarried couple dies unexpectedly the survivor can be left in a vulnerable position.  
 
Case study 
 
Take the example of Alex and Helen who have been together for 5 years. Alex was previously married and has an 8 year old daughter, Charlotte.
Alex and Helen moved in together a year ago and live in Alex’s house which is valued at £425,000. Alex also has savings of £25,000. Sadly Alex is 
involved in a fatal car accident.  
 
What is Helen’s position? 
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•	 Alex had not made a will and the house is in his name alone. 
Under the intestacy rules of all Alex’s estate passes to Charlotte 
to be held in trust for her until she reaches 18. Helen is reliant on 
an uncertain claim under the Inheritance (Provision for Family and 
Dependents) Act 1975 for financial provision from the estate. As 
they had been living together for less than 2 years, Helen will need 
to show that she was financially dependent on Alex at the time of 
his death.

•	 Even if Helen were to gain an interest in Alex’s estate, inheritance 
tax (IHT) of £50,000 would be payable. If the couple had been 
married, the surviving spouse exemption means that no IHT 
would be due.

•	 Helen has paid half the mortgage on Alex’s house since she 
moved in but nevertheless she has no automatic interest in the 
house and may have to go to court to establish that her financial 
contribution has entitled her to an interest. 

•	 Alex had a death in service benefit under his company pension 
scheme of four times his salary. He had not nominated who was 
to receive this on his death and the scheme trustees exercise 
their discretion in favour of Charlotte for whom Alex was paying 
maintenance.

•	 If Alex had made a will Helen could have received the bulk of 
his estate. Alex’s obligations towards Charlotte could have been 
catered for perhaps by taking out insurance to maintain Charlotte 
if Alex died.

•	 An IHT liability may not have arisen if, over 7 years before his 
death. Alex had transferred an interest in the house to Helen 
ensuring that his estate fell within the IHT nil rate band of 
£325,000. Alternatively, life insurance written in trust for Helen 
could be used to provide a sum to pay the IHT. 

•	 Once Helen began to contribute financially towards the house, 
then a written agreement could have been drawn up to 
acknowledge her interest in the house.

•	 Alex could have nominated Helen (or both Helen and Charlotte) as 
the beneficiaries of his death in service benefit, giving the trustees 
a clear idea of Alex’s wishes. 

So how could Helen have been better protected?

Alex takes no 
action

Helen 
receives 

no benefits 
under his will

Inheritance 
tax payable

Death in 
service benefit 

passes to 
Charlotte

Helen 
benefits 

under his will

Action taken 
by Alex

Inheritance 
tax may be 
mitigated

 Helen and 
Charlotte 

both benefit 
from death 
in service 
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Financial provision for cohabiting partners – claiming against an estate 

A recent case shows the consequences when a claim is made 
against an estate by a co-habitee.

Since the enactment of the Inheritance (Provision for Family and 
Dependents) Act (the “Act”) in 1975 it has been possible for persons 
who qualify under the Act to bring a claim against the estate of 
a deceased person who has failed to make “reasonable financial 
provision” for the claimant in their will.

A recent case heard by the Court of Appeal, Musa v Holliday, shows 
that a well thought out Will is a preferable, and more cost effective, 
course of action. The case also highlights the weaker position of co-
habiting partners on intestacy compared to a spouse or registered civil 
partner.

Background

Ramadan Houssein Guney died intestate in 2006 leaving six adult 
children from his marriage and a partner, Diane, with whom he had 
been living for six years. Ramadan’s estate was divisible under the 
intestacy laws between his children, and Diane was entitled to nothing, 
so she brought a claim on the basis that she was being wholly or 
partly maintained by Ramadan immediately before his death. 
The claim was successful with Diane being awarded the bulk of the 
UK estate. The adult children appealed against the size of the award 
but the Court of Appeal upheld the original judgment.

Basis of the claim

Diane’s claim was brought on the basis that she was financially 
dependent on Ramadan, but if Diane had been financially 
independent, and had lived with Ramadan for less than two years 
before his death, then the Act would have offered her no remedy. The 
Law Commission proposed in 2011 that certain co-habiting partners 
should have automatic entitlement to share in their deceased partner’s 
estate under the intestacy rules, but it was recently announced that 
such provisions would not be introduced in this Parliament, meaning 
that co-habitees in intestacy situations may be reliant on the Act for 
any entitlement to their partner’s estate.

Valuation of the estate

Ramadan’s estate was difficult to value, but it was decided that the 
transfer to Diane of the main bulk of the UK estate would give her 
a sufficient capital sum to generate enough income for her needs. 
Assessing the value of claims under the Act can be difficult. Co-
habiting partners who claim may receive less than a spouse, as the 
Act provides that a spouse is entitled to such provision as would be 
reasonable for him or her to receive, regardless of whether this is more 
than is needed for maintenance. All other claimants are entitled to 
receive financial provision for their reasonable needs.

The costs of this case at the time of the appeal were estimated at 
being in the region of £580,000. 

Advisers should:

•	 be aware of the sometimes insecure position of co-habitees and 
ensure that clients are advised of their entitlement.

•	 Emphasize the advantages of a  well considered Will. Even in a 
contentious case it will generally be better to confront the issues 
before death and attempt to work out a solution as the costs of 
not so doing can be substantial.

 
For more information please contact:

Robert Smeath 
Partner
0845 209 1110
robert.smeath@clarkewillmott.com 
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How to ensure that both children and assets are protected – Will trusts for 
children

What is the best way to provide for children in a Will but ensure 
that the testator’s assets are protected for the future?

If assets are left to children in a Will then, unless specified otherwise, 
the children will be entitled to the assets outright at the age of eighteen 
with no restrictions on how they deal with the money. Many people 
believe that this is too young an age to receive a potentially large sum 
of money and, even when children are older, circumstances may arise 
where it would be inadvisable for the child to have unfettered access 
to the assets. 

This problem can be dealt with by providing that the child should only 
become entitled to the assets when they reach an age greater than 
eighteen, commonly twenty-one or twenty-five. However, including 
age contingencies such as these do not deal with the situation where, 
having reached the specified age, the child is still irresponsible with 
money, or later encounters difficulties such as debt or marriage 
breakdown. Such an age qualification can also result in an additional 
inheritance tax charge. Consequently, we recommend that, rather 
than including a specific age, testators should consider including more 
flexible and protective life interest trusts for children.

How do life interest will trusts for children work?

The assets in the estate would be held by trustees for the benefit of 
the children.  The children would be entitled to receive the income 
during their lifetime and, in addition, the trustees could also advance 
capital to the children at their discretion. This ensures that the capital 
is protected throughout the duration of the trust. 

Case study

Sophie is 24 years old. Under her parents’ Wills she is due to receive 
their joint estate at the age of twenty-five. 
 
Sadly, Sophie’s parents are killed in a car accident and she becomes 
entitled outright to their estates a year later, but, under stress from her 
bereavement, she begins to drink to excess. Sophie loses her job, 
and her inheritance is spent on living costs, rather than a house as her 
parents wanted.

By comparison, if Sophie’s parents had incorporated life interest trusts 
in their Wills, Sophie would only be entitled to the income from the 
assets. When she loses her job, she may be entitled to receive welfare 
benefits, and, crucially, she would have no access to the capital 
which would be managed by the trustees on her behalf. When Sophie 
eventually overcomes her alcohol problems, the trustees are then able 
to advance her money to put down a deposit on a house.

Sophie’s parents could also have included a letter of wishes with their 
Wills outlining their wishes with regard to the management of the trust. 
 

 
 
 
 

 
 
 
 
What are the tax consequences?

There is no additional inheritance tax payable at any point as a result 
of incorporating life interest trusts for children. The trust income would 
be taxed in the child’s tax rate. There are slight capital gains tax 
disadvantages but our view is that generally these are outweighed by 
the benefits otherwise inherent in these trusts. 
 
For more information please contact:

Elizabeth Smithers 
Partner
0845 209 1115
elizabeth.smithers@clarkewillmott.com

CW Private client extranet

Our private client extranet is a website designed to keep you 
up to date with legal developments.  The site offers summaries 
of recent and relevant cases and details of legislative changes.  
You can also access our library of client briefing notes on 
various topics, including elderly care, family, lifetime and post-
death planning.

Access requires a user name and password.  

To register please visit:  http://www.clarkewillmott.info/pcextra/
register.php or contact your CW adviser.



NHS Continuing Healthcare funding for nursing care is only 
available to meet physical or mental needs ie where the person’s 
needs are primarily health related.  Care services provided by 
Social Services for social needs are not free of charge and can 
become extremely costly. 

It has become common place for anyone entering the care system 
from a hospital admission or requiring care for the first time to be 
assessed for eligibility for NHS Continuing Healthcare. 

The assessment process involves:

•	 Completion of the ‘Checklist’ – a guide for practitioners to assist 
in determining who needs to undergo the full assessment. 

•	 A full assessment - the ‘Decision Support Tool’ is used to 
determine whether a person’s primary need is a health need.   
This involves looking at 12 different aspects (‘domains’) of their 
presentation including mobility, cognition and incontinence and 
working out whether the level of need within each ‘domain’ is 
low, moderate, high or in some areas, severe. 

•	 A recommendation to the Clinical Commission Group’s 
Commissioning Panel, which decides whether NHS Continuing 
Healthcare Funding is to be provided or not.

If the application is unsuccessful, most NHS Continuing Healthcare 
departments will offer some form of local resolution.  
 

This is commonly in the form of a resolution meeting where the family 
is invited to meet with one of the clinical leads in the department to 
discuss the reasons for ineligibility. 
 
It is possible to appeal against the Panel’s decision if funding is 
refused.  The reasons for appeal are that you believe the process is 
flawed and/or the eligibility criteria have been misapplied.

The following must be provided:

•	 grounds for the appeal, giving as much detail as possible; and 

•	 evidence to support each area of your claim. 

It is also possible to appeal to NHS England (formally the Strategic 
Health Authority) if you are still not satisfied with outcome, and then to 
the Parliamentary and Health Ombudsman. 

We can assist with the making of these appeals and the putting 
together of the grounds for the appeal, as well as advising on the 
likelihood of success. 
 
For more information please contact: 
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New to the CW team

 
Bristol

Carol Cummins joins us from Osborne Clarke in Bristol 
where she was head of the Succession Team.  Carol 
deals with the administration of deceased estates, the 
administration of trusts, capital tax planning and personal 

tax compliance. She is particularly experienced in dealing with 
complex estates including those of deceased Lloyd’s Underwriters, 
landowners, business owners and estates with international aspects.  
Carol is a Certified Accountant and is also a Chartered Tax Adviser and 
Trust and Estate Practitioner.  
 
 

James Radcliffe advises both UK and non-UK domiciled 
individuals (including professionals, entrepreneurs, farmers 
and business owners) on wills, trusts and other structures 
intended to preserve assets. He joins us from Withers LLP 

in London as an Associate. 
 
 

Our Court of Protection team is boosted by the addition 
of Jess Connelly.  Jess specialises in welfare proceedings 
in the Court of Protection, including residence, care and 
contact disputes and applications concerning Deprivation 

of Liberty Safeguards.  
 

Southampton

Anthony Whitwell joins Southampton as a Partner from 
Penningtons Solicitors LLP, where he was previously 
head of private client. Anthony has more than 25 years’ 
experience advising wealthy private clients, business 

owners and farming clients with complex tax affairs, both in the UK 
and overseas. His practice includes the full spectrum of private client 
work, but in particular inheritance tax planning. 
 
 
 
 

Daniel Boyle joins us as an Associate Solicitor from Coles 
Miller LLP in Dorset.  He specialises in wills, probate, lasting 
powers of attorney, enduring powers of attorney, court of 
protection, trusts and tax planning.  
 
 
 

Will Vine has five years experience in Private Client work 
specialising in inheritance and capital gains tax planning, 
the preparations of wills, and last powers of attorney. Will 
advises on a range of clients, including agricultural and 

farming families, regarding their succession and tax affairs.

NHS funding for nursing needs

We welcome the following people to our teams in Bristol, Southampton and Taunton:

Taunton

Jess Connelly
Solicitor
0845 209 1160 
jess.connelly@clarkewillmott.com 



If you would like to receive future editions of Private Client Matters 
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