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Field Talk
Farmers across the UK, and especially in the West 
Country, are being targeted by developers looking to 
exploit solar energy opportunities

The introduction of attractive feed-in tariffs (FITs) 
for renewables is resulting in a huge increase 
in large solar photovoltaic (PV) systems being 
planned for farmland or brown field sites. The 
West Country in particular is an ideal location 
due to the longevity of sunshine hours.

To receive the FIT the “farm” needs to be 
installed before April 2012, hence the rush 
by developers to find sites. They are seeking 
options for about 12 months over unobtrusive 
sites, with plenty of sunshine, which are close 
to the local distribution grid. Once an option 
is secured  the developers start the task 
of obtaining planning and finance. If those 
obstacles are passed, a long lease of 25 years 
or more is completed.

These schemes undoubtedly offer farmers 
welcome opportunities for diversification. They 
should, however, be cautious about signing 
up, without first considering all the legal and 
practical implications of the proposal to ensure 
they negotiate the very best deal. 

Issues to consider include:

• Exclusivity Agreements – these are often 
presented to a landowner to sign right at the 
outset. Such agreements should not be signed 
without taking legal advice as they often contain 
terms that are extremely prejudicial to the 
landowner’s interests. 

• Options – option fees are currently relatively 
modest. Certain particularly suitable sites may, 
however, warrant a higher option fee, with 
a correspondingly more favourable option 
agreement.

• Planning – the developer will need to obtain 
planning permission for the development. The 
option should contain mechanisms for dealing 
with this to ensure the developer progresses 
the planning application. 

• Long Lease - the long 25+ year lease will 
be negotiated at the outset. The terms must 
be acceptable, as they will bind the land for 
many years. The lease will be registered at HM 
Land Registry and affects the title. It will be 
important to ensure that the landowner’s use of 
its adjoining land is not unduly restricted by the 
lease. 

• Rent - the lease can include fixed rents, 
rents based on a percentage of the power 
generated, free power or a hybrid. Rental 
negotiations and rental clauses need to be 
handled skillfully to get the best deal.

• Mortgages – the bank’s consent to a long 
lease will normally have to be obtained

• Insolvency – farmers should be aware of 
the risks of developers becoming insolvent, 
particularly as many solar developers are new 
start-up operations. Option agreements should 
ensure feed-in tariffs remain available to the 
farmer. 

• Decommissioning - documentation should 
deal with the whole issue of decommissioning 
the site whenever and however the lease 
comes to an end. Without this, landowners 
risk being left with considerable clear-up costs, 
including removal of cables and other fixed 
equipment.

Continued on page 2

Solar Energy 
A sunny break for farmers?

Welcome
to the Autumn edition of our 
Agricultural Law Briefing
With the coalition government 
seeing in sweeping reforms 
in virtually every sector of UK 
business life, agriculture is not 
escaping the changes. Many 
are most welcome, some less 
so. 

The one issue, dominating all at the current time 
is the badger/TB conundrum. With the launch of 
the public consultation to consider the options 
for control of the disease, the government has 
signalled that it is prepared to entertain a limited 
cull. It is now the responsibility of the industry to 
rise to the challenge and take a proper part in 
that consultation. 

Prince Charles has recently argued that the term 
“industry” is inappropriate for the agricultural 
business of the UK.  Whether or not such a 
term denotes an overriding focus on growth, as 
suggested, the farming industry most definitely 
needs to join together in facing the challenges 
and exploiting the opportunities ahead. 

In this edition of Fieldtalk, we explore some of the 
current live topics: the law behind the badger cull 
proposal; the very real threats from the animal 
rights lobby; the scrapping of a compulsory 
retirement age and new opportunities in the 
renewable energy sector.

We hope you enjoy Fieldtalk. As ever, please do 
contact us for a no-obligation discussion if you 
need further advice.

Tim Russ

Contents
Solar Energy

Divorce and the Inherited Family Farm

Recovery of Debt

Animal Rights Investigations

A Badger Cull

Tax: Two lessons from the Courts

Employment: Default retirement age



clarkewillmott.com

B i r m i n g h a m  •  B r i s t o l  •  L o n d o n  •  S o u t h a m p t o n  •  T a u n t o n

02 Field Talk Agricultural Law Briefing Autumn 2010

The Court’s approach to inherited assets in divorce cases remains unclear. 
Two recent cases highlight the difficulty of ring-fencing the family farm
D v D was a long marriage where the husband was already a 
shareholder in a farming business at the time of his marriage. For at 
least one of the farms his male line could be traced back to 1815.  
During the marriage the husband acquired further shares in the 
company mostly through inheritance/gifts and at the time of the trial he 
owned 85% of the company.  

The Court recognised that the inherited assets provided a platform for 
the current wealth of the parties (the “springboard effect”) but was not 
prepared to find that the farming business should be left outside of the 
pot for division or that the wife should be limited to her needs. 

This can be contrasted with the case of K v L where the wife had 
inherited shares in a company in Israel which, after a similarly long 
marriage, had increased to £59m. In this case the husband was limited 

effectively to his needs (albeit generously assessed) as the Court found 
that the parties had played no role in the growth in their value.

The problem for farmers is that, unlike parties who live off the income 
from, say, inherited shares in a PLC, it is far less likely that the farming 
operation could be said to be outside of the marriage. In fact the farm 
is likely to be the parties’ home and therefore central to the marriage.  
Inevitably, therefore, the inherited asset becomes intermingled with 
matrimonial property and whilst the Court may make some departure 
from equality, to take into account the original value of an inherited 
farm, it is more difficult to argue that the non earning spouse should be 
limited to needs where there is a long marriage or children. 

It may be that some protection can be gained from keeping the 
farming enterprise outside of the marriage, i.e. not living in the 
farmhouse or the family living away from the farm.  However, in most 
cases this is unlikely to be practical. 

A pre-nuptial agreement/post-nuptial agreement may offer some 
protection. The recent case of Radmacher v Granatino suggests that 
the non-owning spouse can be limited to maintenance and a home 
during the children’s minority and the home can be returned to the 
farmer when the children finish their education.  However, Radmacher 
has been appealed to the Supreme Court and therefore the greater 
protection that currently appears to be on offer may be taken away.   

In addition to a pre-nuptial or post-nuptial agreement, other structures 
such as a trust (e.g. a life interest for the farmer) can offer protection 
for the capital of the farm. The key is that these issues should be 
considered carefully and tailored to the specific circumstances for each 
farm.

For further information please contact:

Daniel Eames
Senior Associate 
0845 209 1694
daniel.eames@clarkewillmott.com

Divorce and the Inherited Family Farm

Solar Energy A sunny break for farmers? Continued

• SPS and Environmental Stewardship - claims under the Single 
Payment Scheme and Environmental Stewardship should not be 
forgotten. Farmers should consider whether their claims will be 
affected or whether DEFRA will accept the concurrent use of the land.

• Inheritance Tax – farmers need to establish whether the grant of 
the lease will jeopardise any possible future claim for Business Property 
Relief or Agricultural Property Relief from Inheritance Tax.

• Landowner Service Contracts – some developers will pay 
landowners a fee for maintaining the installation and plant. 

• Costs – usually the developer covers the landowner’s costs. This 
arrangement needs to be protected and secured. 

Clarke Willmott has a dedicated Renewables team of specialist 
lawyers, who can provide expert guidance on any solar PV proposal, 
for either landowners or developers.

For further information please contact:

Tom Hyde
Partner
0845 209 1165
tom.hyde@clarkewillmott.com

Priscilla Hall
Partner
0845 209 1435
priscilla.hall@clarkewillmott.com
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At the heart of a dispute between 
people about money lies a Court 
claim
This is the path that has to be followed to obtain a judgment and is 
an alternative to using distress for rent or bankruptcy/winding up (see 
previous editions of FieldTalk).

A Court hearing is started by a formal Claim Form, which explains why 
the claimant is entitled to an amount and specifies the precise sum due, 
including interest.  If the debt is not disputed on serious grounds, then 
the bankruptcy or winding up route may be quicker, unless particular 
enforcement procedures are required, which rely upon the existence 
of a judgment.  Once there is a need for a judgment, or if the claim is 
disputed, then a Court claim becomes essential.

The Claim Form is followed by the defendant serving a Defence.  The 
parties then have to exchange all relevant documents, a process known 
as disclosure, which is of great important in Court claims – frequently the 
existence of contemporaneous written documents may be decisive in a 
claim being determined one way or another.

The next stage is the exchange of statements made by witnesses, 
followed by the exchange of expert reports (if relevant).  In a usual case, 
it will take about nine months to a year to get to this stage.

After that, the case is ready for trial.  The trial will take place before a 
single judge sitting without a jury in a courtroom.  The witnesses will give 
their evidence and be questioned about it and the parties will make their 

submissions based upon the witness and documentary evidence and 
the applicable law.

The outcome of this will be a judgment.  This will show any amount 
required to be paid and the judge will also decide who has to pay the 
costs of the claim.

The judgment can be enforced by a variety of means, which we will 
consider over the next three issues of Fieldtalk.

For further information please contact:

Kevin Kennedy
Partner 
0845 209 1736 
kevin.kennedy@clarkewillmott.com

Recovery of Debt 
Part 3 - Court claims explained

The last few weeks have seen Clarke Willmott in the press spotlight with 
regard to ‘covert surveillance’ operations by Animal Rights groups

Animal Rights Investigations

Jamie Foster of the Regulatory team within Agriculture at CW has 
recently represented the majority of the abattoirs targeted by ‘Animal 
Aid’, the vegetarian pressure group. He persuaded DEFRA in those 
cases that it was not acceptable for a prosecutor in a criminal court 
to rely on evidence obtained by a man with previous convictions, 
entering private property at night as a trespasser, and installing covert 
surveillance equipment. 

The importance of this case for those involved in 
agriculture and food production is 

that covert surveillance is the new 
‘weapon of choice’ for animal 
rights organisations. Although 

there are very few people actively 
involved in the extreme end of animal 

rights activity, they are well organised, 
trained and equipped. The tiny cameras 

that they plant on private property and use to 

obtain evidence are very difficult to find and highly effective. With the 
upcoming badger culls now a real possibility, it is inevitable that those 
farmers involved in a cull will be targeted. It will be a similar experience 
for anyone involved in livestock or poultry farming. Animal Aid has 
made it clear that they will continue to target all those involved in meat 
production at every stage. 

Farmers should not believe the myth that this only happens to those 
who do not take animal welfare seriously.  Perfectly responsible 
farmers and processors can find themselves subject to this sort of 
‘investigation’. If this happens the key is to seek good advice without 
delay. 

For further information please contact:

Jamie Foster 
Senior Associate 
0845 209 1705
jamie.foster@clarkewillmott.com
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The coalition government has, subject to consultation, taken a decision to allow 
badger culling next year. Here we consider what action farmers are likely to be 
able to take to control the spread of bovine TB before such a cull is permitted
The two key statutes are the Protection of Badgers Act 1992 
(“Badgers Act”) and the Animal Health Act 1981. Under the Badgers 
Act it is a criminal offence to kill, injure or take a badger. 

A farmer wishing to engage lawfully in badger culling to control disease 
has two potential approaches: first, the licensing arrangements under 
the Badgers Act; and secondly, the general ability of DEFRA / Natural 
England to permit badger-killing under the Animal Health Act. 

1.  Licensing 

Section 10 of the Badgers Act permits the Minister to grant licences 
“to kill or take badgers or to interfere with a badger sett within an area 
specified in a licence” in order to prevent the spread of disease.

The section then restricts the Minister from granting licences unless 
Natural England advises him to do so. The previous government 
issued guidance to Natural England prohibiting the issue of culling 
licences. Although an exception to this guidance appeared to allow the 
Minister to override this, that exception did not apply to “a large scale 
co-ordinated cull”. That remains the policy in force, until new guidance 
is issued, as contemplated by the current consultation.

So what can a farmer do? First, show that there is a discreet area of 
his holding on which there are diseased badgers and argue that he 
should be allowed to cull them within the terms of Section 10. 

If a licence is refused, the farmer could challenge that decision by way 
of judicial review, bringing supporting scientific evidence to justify his 
application. 

Notwithstanding the change of government, it is unlikely that culling 
licences will be easily available, due to the threat of legal challenge. If, 
however, a farmer can show that a localised badger cull comes within 
the terms of the Badgers Act, there is no reason in itself why a licence 
should not be granted. 

2.  The Animal Health Act

The second possibility is Section 21 of the Animal Health Act. This 
essentially allows the Minister to order the destruction of certain wild 
animals in an area, if a particular disease is being spread by those 

animals and their destruction is necessary to eliminate or substantially 
reduce incidents of the disease.

This was the section unsuccessfully relied upon by the Welsh 
ministers. They mistakenly designated the whole of Wales as “the area” 
and could not show that they could eliminate or substantially reduce 
incidents of the disease over the entire area – there were too many 
parts free of the disease.

Had the area been defined more closely and concisely the Court of 
Appeal determined that the cull might have gone ahead.

In England, DEFRA could make an order under the Act specifying a 
local well-defined area, backed by scientific evidence showing a cull 
would substantially reduce incidents of the disease.

Under either regime there is potential for culling to take place.  It looks 
as if this will, under current revised policy, develop into a coordinated 
campaign of individual licence applications. 

For further information please contact:

Tim Russ
Partner 
0845 209 1155
tim.russ@clarkewillmott.com

A Badger Cull: The law behind the confusion

Agriculture Team Awarded Top Tier Status 
The Agriculture team at Clarke Willmott is delighted to have been 
awarded top tier status by the recently published “Legal 500 – The 
Clients Guide to the Best Law Firms”.  The publication describes the 
team as providing a “first-rate service” to clients, who “can rely on the 
quality of advice” and the “speed of response and client care”. This 
acknowledgement is a testament to the team’s “very broad range of 
expertise” and level of service.  

Tim Russ, who heads up the sector commented, “The team 
consistently works extremely hard to provide the very best service. 
We are delighted to have our commitment acknowledged in this Tier 1 
banding in Legal 500”. 

Clarke Willmott retain first tier status in six key areas in the South West: 
family, private tax, trusts and probate services, planning, property 
litigation, sports and personal injury.
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Diversification - The Balfour Case

Modern farms are composite enterprises; diversification has become 
commonplace, particularly projects involving letting property: farm 
cottages become holiday lets, converted barns and outbuildings are 
let for light industrial use,  woods are let to shoots and (increasingly) 
farmland is let to renewables projects.

The income produced by these non farming projects may secure the 
viability of the farm as a whole, but the IHT treatment of let assets 
can be problematic.  IHT relief is, broadly, available on assets that are 
actively used in the owner’s trading business.  The tax rules however 
do not treat the letting of non-agricultural assets as a trade.

However, if the farm is run as a single, but hybrid business, that is 
made up partly by trading/farming and partly by non trading/letting, 
then IHT relief will be due on all the assets of that business (including 
the let assets) if certain qualifying criteria are satisfied. 

Within the single business the trading/farming side of the operation 
must predominate, as measured by five tests - turnover, profit, capital 
employed, time spent by employees and the “overall context”.

This interpretation of IHT relief and the methodology for applying these 
tests have been confirmed in a recent case called Balfour, which was 
decided in favour of the taxpayer.  The Revenue’s subsequent appeal 
against this decision has been rejected.  

The facts of the Balfour case are esoteric, but the Court’s analysis 
is of general application and highly relevant to farmers with mixed 
businesses.

The Balfour decision highlights the importance of ensuring that this 
single business is properly set up and documented and that the 
records and paperwork (accounts, timesheets, reporting lines, minutes 
of meetings, e-mails, VAT registrations) are consistent with that 
arrangement. 

The potential IHT saving underlines the benefits of incorporating 
diversification projects within the main farming operation as one 
business, but that must be done thoughtfully and thoroughly.

Property Ownership and Occupation – The Atkinson Case

The recent Atkinson case highlights the importance of scrutinizing the 
ownership and occupation structures on the family farm.

Mr Atkinson owned a Farm in Lancashire.  The Farm included a 
bungalow, ‘Croftlands’. In 1980 Mr Atkinson granted a tenancy of the 
Farm (including Croftlands) to the family farming partnership.

For many years Mr Atkinson occupied Croftlands under the tenancy 
and as a partner in the family business, but in 2004 Mr Atkinson’s 
health began to fail and he moved to a nursing home.  The bungalow 
was then unoccupied until his death in 2006. It was only entered to 
collect post and occasionally to turn on the heating.

On Mr Atkinson’s death his Executors claimed IHT relief on the value of 
his interest as the landlord of Croftlands. The Revenue opposed this, 
claiming that the bungalow was not being used for the purposes of the 
farming partnership at the time of Mr Atkinson’s death.

The dispute went before the Tax Tribunal which allowed relief, finding 
that Croftlands was used by the partnership to accommodate 
Mr Atkinson’s diminishing needs. This was an unexpected (albeit 
welcome) outcome, for which the family had not planned.

The message from this case is clear:  farmers should review the 
ownership and occupation of the farm. Problem issues and assets 
should be identified sooner rather than later and necessary remedial 
action should be taken. Farmers should thereby be able to avoid an 
appearance before the Tax Tribunal.

For further information please contact:

David Maddock 
Senior Associate 
0845 209 1205 
david.maddock@clarkewillmott.com

Fiona Higgott 
Associate 
0845 209 1152
fiona.higgott@clarkewillmott.com

Tax: Two lessons from the Courts

NFU & CW: Success for the Ritz Claims
Clarke Willmott has been working closely with the NFU and dozens of 
their members to recover losses suffered by farmers who had bought 
and planted a new variety of Spring Oil Seed Rape, “Ritz”, only to face 
an extraordinarily low germination rate and/or the loss of the whole 
crop. 

The NFU brought together the numerous farmers affected, expert 
agronomists compiled reports, losses were assessed and multiple 
claims for compensation were sent to the seed suppliers.

We are delighted to report that over half of our NFU member-clients 
have now received compensation to settle their claims and over 
83% of the remainder have received an offer in principle to pay 
compensation.  We continue to negotiate specific amounts.

This case demonstrates perfectly how our liaison with the NFU has 
worked in the interests of these farmers. As the NFU panel firm for 
Somerset, Dorset, Wiltshire and Gloucestershire, we have worked 
closely with the NFU and another NFU panel firm to identify and 
support those farmers affected, coordinate a joint action against the 
seed suppliers and share costs across the board. 

Kevin Kennedy, partner dealing with the claims, said, “The NFU 
provided first class coordination and support to their members and 
made the whole task for 
my team of pursuing the 
claims against the 
suppliers far more 
efficient and cost-
effective”.  



clarkewillmott.com

B i r m i n g h a m  •  B r i s t o l  •  L o n d o n  •  S o u t h a m p t o n  •  T a u n t o n

06 Field Talk Agricultural Law Briefing Autumn 2010

If you would like to receive future editions of Field Talk by email please email martha.harley@clarkewillmott.com
The articles in this briefing are not intended to be definitive statements of the law but instead provide general guidance.  Clarke Willmott LLP is a limited liability partnership registered in England and Wales with 
registration number OC344818. Regulated by the Solicitors Regulation Authority. Authorised and regulated by the Financial Services Authority.  

The coalition government has recently announced plans to scrap the default 
retirement age of 65 from April 2011

The current law is set out in the Employment Equality (Age) Regulations 
2006, which prohibit discrimination in employment because of age. 
Among other things, they impose a national Default Retirement Age 
(DRA) of 65 and prohibit compulsory retirement below 65 unless 
objectively justified. In effect, therefore, it is lawful for an employer to 
discriminate against an employee on the grounds of their age when it 
comes to retirement. 

The government has decided to phase out the DRA from April 2011, 
with transitional arrangements covering the period until 1 October 
2011. 

To help employers the government intends to remove the 
administrative burden of the current DRA-associated retirement 
procedure – the so-called “right to request” working beyond 
retirement, which an employer has a duty to consider. Although the 
government is proposing to remove the DRA, it will still be possible for 
individual employers to operate a compulsory retirement age, provided 
that they can objectively justify it.

Whilst these proposals are understandable in the current economic 
climate, farmers face very particular problems.  Farm workers are 
invariably involved in manual work, undertaking strenuous physical 
tasks, which they will become increasingly less able to complete as 
they head towards their 70s and beyond. There is also the increased 
risk of injury and sickness.

Although there is provision to enable employers to justify a compulsory 
retirement age, it remains to be seen how easy it is to qualify and 
whether the procedure has to be repeated for each individual 
employee. To qualify, the employer must show that discriminating 
against an employee on the grounds of age is “proportionate” and 
contributes to a “legitimate” aim of the business. These terms are 
defined and do include reference to “the health, welfare and safety of 
the individual (including protection of young people or older workers)” 
and “economic factors such as the needs of and the efficiency of 
running a business”. 

Farmers may well therefore be able to continue to operate a 
compulsory retirement age of 65. The critical issue, however, is that 

the abolition of the DRA will place the onus on the employer to justify 
compulsory retirement at 65, rather than the current position where 
individual employees have to persuade employers to keep them on at 
that point. 

For employees approaching retirement before October 2011, 
employers need to handle their retirement procedures carefully, taking 
account of the transitional procedures proposed by the government 
(see table below).

More administrative work for farmers: the very real threat of litigation if 
they act in ignorance of the law; or the burden of keeping on an aging 
employee if they fail to justify operating a compulsory retirement age 
policy! The answer has to be to plan in advance and obtain good legal 
advice on how to manage this issue.

For further information please contact:

Kate Gardner 
Partner 
0845 209 1420
kate.gardner@clarkewillmott.com

Employment: Default retirement age scrapped

Retirement Notices: Transitional Procedures up to 1 October 2011

Effective retirement date: 

Before October 11 2011

After October 11 2011

Any time  

Valid?

YES

NO - unless objectively justified

NO - unless objectively justified

Notification of retirement given:

Before April 6 2011

After April 6 2011


