
 

 

 

Clarke Willmott LLP Housing and Asset Management Newsletter Autumn 2013 

Welcome to the bumper autumn 2013 edition of our Housing and Asset management 
Newsletter.  
 
This edition includes an article exploring the thorny issue of how social landlords could allocate their 
housing stock in light of the government’s recent “pay to stay” proposals, and considers what 
categories of applicants could be given the highest priority in light of recent proposals. This edition 
also includes an article on the controversial decision of the High Court in Southend-on-Sea Borough 
Council v Armour, which will be considered again in the Court of Appeal later this year. For those of 
our clients who are concerned with service charge recovery, we have included an article about a 
recent landmark High Court decision relating to the consultation provisions pursuant to Section 20 of 
the Landlord and Tenant Act 1985. 

The team continues to assist our clients in successfully tackling anti-social behaviour and 
unauthorised subletting. We have therefore included a number of articles on recent cases we have 
run and won, as well as some useful tips on how and when to rely on hearsay evidence when 
securing possession and injunction orders.  

We welcome Ross Lloyd to our expanding team. Ross is an outstanding housing litigator who is 
experienced in handling possession claims in the County Court and leasehold disputes in the 
Leasehold Valuation Tribunal. Ross joins our team as a solicitor based in our London office. I have no 
doubt that Ross will be a hit with our clients.  

We also welcome Bekki Flood to the team. Bekki, who graduated from the University of 
Southampton with a first class degree, joins the team as a paralegal and assists members of the team 
in our Southampton office. 

Why not contact our free advice helpline or email address service? 

We continue to operate a free housing and asset management helpline and email address.  If you 
wish to gain instant access to our lawyers throughout the business day, and are looking for practical 
advice and a quick response to an immediate problem, why not contact us on 0845 209 1599 – 
Monday to Friday 9:00 am to 5:00 pm?  Alternatively, if you would like a quick written response to an 
immediate problem, why not email your query to housing.management@clarkewillmott.com. 

Events – Housing Management Update  

 Tuesday 22 October 2013 – London Office  

 Thursday 21 November 2013 – Taunton Office 

If you would like to attend either of these events, please contact events@clarkewillmott.com.  

Jonathan Hulley, Partner, Head of Housing Management 
T: 0845 209 1594 E: jonathan.hulley@clarkewillmott.com  
or contact a member of the housing management team on 0845 209 1594  



 

 

 
 
Allocation of social housing: Making a positive contribution to pay off for prospective tenants 

The question of whether people earning middle-class salaries should be eligible for social housing has 
come back into focus recently because of the government’s ‘pay to stay’ proposals. But what 
additional factors might social landlords consider when allocating their housing stock? 

The landlords that I am working with are reviewing the allocation priority factors that they will consider 
when deciding which categories of applicants will be given the highest priority.  One landlord 
operating in London and in the Midlands is considering allocating a certain proportion of its housing 
stock to applicants who meet one of the following criteria:  

1 Applicants in employment defined as: paid work for 16 hours or more per week and having 
been in employment for nine of the last 12 months;  

2 Applicants deemed to be making a positive contribution to the community in terms of social or 
voluntary activity.  This is defined as having volunteered for community work for 16 or more 
hours per month and having done so for six out of the past nine months;  

3 Applicants deemed to be making a positive contribution to the community in terms of 
entrepreneurial action.  This is defined as running a business in the local community, and 
employing local residents;  

4 Applicants who are currently tenants and have been for at least two years, are not in rent 
arrears, have been co-operative in giving access for gas servicing and property inspection 
requests and have kept their property in a satisfactory condition throughout their tenure;  

5 Applicants leaving the armed forces;  

6 Applicants moving into an area to take up employment, training or educational opportunities.  

They want to encourage sustainable neighbourhoods and make best use of their housing stock.  

Many of the factors being considered are controversial, but nevertheless landlords are taking 
advantage of the new-found flexibility over who occupies their homes in future. 

Jonathan Hulley, Partner, Head of Housing Management 
T: 0845 209 1594 
E: jonathan.hulley@clarkewillmott.com  
or contact a member of the housing management team on 0845 209 1594  



 

 

 
 
Southend-on-Sea Borough Council v Armour: Good behaviour is relevant when determining 
proportionality 

A decision of the High Court last year, which has threatened to undermine the purpose of introductory 
tenancy agreements and, by implication, the probationary or starter tenancy regime, will be 
considered again in the Court of Appeal later this year.  

This decision, which appears to be at odds with recent case law, is resulting in county courts across 
the country failing to deal with some claims summarily. Some defendants (or more accurately, their 
lawyers) are seeking to engineer the adjournment of hearings only then to produce a defence in order 
to seek to demonstrate good behaviour since the claim was issued.  

Robert Armour was granted an introductory tenancy by Southend-on-Sea Borough Council in January 
2011. Complaints about Mr Armour’s conduct were received shortly after he moved into the property. 
The council then served an eviction notice on Mr Armour, and then, with Mr Armour’s involvement, 
conducted a review of their decision to take action to seek possession of the property. The decision 
was upheld following the review and a possession claim was issued. 

There were delays in the case coming to trial because the case was adjourned on three occasions at 
the request of Mr Armour’s solicitors first, in order for him to have more time to secure public funding; 
secondly, to “pursue judicial review proceedings” which were later aborted and thirdly, for an 
assessment of his capacity. 

The county court judge dismissed the possession claim on the basis that there had been no further 
reports of bad behaviour since the issuing of proceedings and Mr Armour had complied with the terms 
and conditions of his introductory tenancy agreement for an 11 month period. Whilst no criticism was 
made of the council in its conduct of the claim, including its compliance with internal procedure, it was 
decided that taking into account Mr Armour’s good behaviour at the date of trial, meant - in this 
judge’s opinion – whilst it had been proportionate to serve the notice and issue the claim for 
possession, it was no longer proportionate to make a possession order because of the passage of 
time since the claim was issued without further incident.  

We promptly submitted an appeal to the High Court.  Surprisingly, the High Court agreed with the trial 
judge, deciding that a period of good behaviour was a relevant consideration when assessing the 
proportionality of the eviction.  The decision essentially drives something of a coach and horses 
through the council’s introductory tenancy regime.  

An appeal hearing will take place later this year. Whatever the outcome, it is hoped that the court will 
provide further guidance to social landlords on what factual circumstances could give rise to a 
successful defence to a possession claim brought against probationary tenants on proportionality 
grounds. 

Jonathan Hulley, Partner, Head of 
Housing Management 
T: 0845 209 1594 
E: jonathan.hulley@clarkewillmott.com  

 

Simon Strelitz, in–house barrister 
T:0845 209 1350 
E: simon.strelitz@clarkewillott.com  
 



 

 

Moat Homes: No nonsense approach to cannabis cultivation  

We recently acted for Moat Homes Limited in seeking possession of a property in Medway, Kent, 
where cannabis had been grown in the loft. The case is the first in a series of three cases handled by 
us, all situated within the same street.  

During a police raid, 14 cannabis plants and all associated paraphernalia were discovered at the 
property.  The electricity meter had also been bypassed and electricity stolen.  The boyfriend of the 
tenant, who resided at the property, was convicted of cultivating cannabis and abstraction of electricity 
in the criminal courts.  Moat Homes Limited commenced possession proceedings against the tenant, 
who alleged at trial that she was unaware that her boyfriend had grown cannabis in the loft.  The 
tenant purported to apologise, but nowhere was an apology to be found in her written evidence or in 
her dealings with Moat prior to the trial.  She promised that it would not happen again and sought to 
persuade the judge that she had ended her relationship with the boyfriend. The tenant stressed the 
fact that she had a 9-year old daughter living with her, who would also suffer if a possession order 
was made. 

The police provided very detailed evidence in the form of a community impact statement, which set 
out the general impact of cannabis cultivation on the community and provided a number of particular 
facts about the dangers of cannabis cultivation.  In particular, the police confirmed that where there is 
a cannabis factory, a fire is 40 times more likely to occur.   

During cross examination, the tenant was forced to admit that she had previously been a cannabis 
user herself and had both used and kept cannabis in the Property. There were no flies on the judge 
who, when delivering his judgment, stated that it was “inconceivable” that the tenant was unaware of 
the drugs cultivation going on in her own home.  He pointed out that the property was a small, two-
bedroom home.  He said “put at its highest, [the tenant] turned a blind eye”.   The judge took note of 
the persuasive evidence of the police and stated that he did not have the “slightest hesitation in 
granting a possession order”. 

When it came to the decision as to whether or not that order should be suspended or not, the judge 
commented that drugs were “rife in Medway” and that they “may be seen as endemic and not anti-
social but they are”. In ordering that the order should be outright, the judge said that landlords “should 
not and need not put up with this kind of behaviour".  Despite the tenant having, at best, made an 
apology “of sorts”, he found that the tenant in fact lacked “any real contrition” as the judge put it, and it 
was not enough to persuade him to suspend the order. He also took the view that you cannot put your 
children at risk one minute and then the next seek to hide behind them as a shield against a 
possession order. 

The tenant sought permission to appeal this decision, which was successfully opposed by Moat 
Homes Limited.   

Simon Strelitz, our in-house barrister, appeared for Moat Homes Limited. 

Amy Gibbs, Solicitor 
T: 0845 209 1344  
E: amy.gibbs@clarkewillmott.com 



 

 

 

Philips v Francis: To Consult or not to Consult? 

The background 

Landlords should be aware that in a recent landmark High Court decision, it was held that there is 
nothing in the Landlord and Tenant Act 1985 which requires a landlord to identify one or more sets of 
qualifying works. Further, if those works are to a building or to a parcel of land and the total costs of 
those works exceed £250 per leaseholder, the consultation provisions in Section 20 of the Landlord 
and Tenant Act 1985 will apply. The Chancellor of the High Court also held that the landlord was 
unable to recover management costs from the leaseholders for non-professional management 
services unless a lease makes specific provision for this. 

In Philips v Francis [2012] EWHC 3650 (Ch), the Respondents, Martin and Rebekah Francis, who 
own the freehold of a 25 acre holiday site at St Merryn, Cornwall, informed chalet owners in 2008 of 
their intention to bring the site up to a better standard from which they would all benefit. 

Whilst the plans for the improvement of the site may have been welcomed by the chalet owners, the 
increase in the service charge payable under their leases, as a consequence of the redevelopment 
plans, were not. Indeed, the first service charges demanded by Mr and Mrs Francis in December 
2008 amounted to more than a 100% increase for each chalet owner. 

The chalet owners then commenced proceedings in the High Court seeking injunctions to restrain Mr 
and Mrs Francis from forfeiting any of the chalet leases for non-payment of service charges, and also 
challenging them on the construction of the service charge provisions contained within the leases. 

The claim came before a High Court Judge who determined (in our view incorrectly) that the 
residential service charge legislation applies to holiday parks. He then transferred the case to Truro 
County Court for a determination of the other issues. 

Truro County Court 

Truro County Court had to consider two questions: 

1 Whether Mr and Mrs Francis were entitled to charge and recover the costs of non-
professional services from the chalet owners under the lease;  

2 Whether the site improvement works proposed by Mr and Mrs Francis were 'qualifying works' 
and if so, what consultation requirements, if any, were applicable?  

Truro County Court, in October 2011, held that Mr and Mrs Francis were entitled, under the leases, to 
charge a management fee recoverable on all of the items of expenditure properly recoverable, 
including expenditure in relation to non-professional fees relating to, for example, the maintenance of 
notice boards and the cutting and mowing of grass on the site. 

In relation to the question of whether the works proposed by Mr and Mrs Francis were qualifying 
works, the court took the view that they were. The court noted that it was common ground that the 
contribution sought from each lessee in respect of the site improvement works proposed exceeded 
£250 per leaseholder and that the lessees had sought to restrict their contributions to that amount.  



 

 

 
 
The court held that the question of whether works were qualifying works, and so therefore may require 
the landlord to consult with the chalet owners in order to be able to pass on all the costs of those 
works on, was a question of fact having regard to the nature and extent of the works in question. 

The court accordingly held, following evidence given by Mr and Mrs Francis, that the improvement 
works were not a single set of works and that in effect 'one job created another'. The court also held 
that some of the works proposed by Mr and Mrs Francis were qualifying works and proceeded to 
identify certain works as qualifying works, leaving other works to fall under the costs threshold. 

The leaseholders appealed the county court's decision. 

The chalet owners contended that the county court had wrongly interpreted the leases in respect of 
what maintenance works attracted a management charge. They argued that the county court was 
wrong in law not to have recognised all of the qualifying works as being a single set originally 
designed by Mr and Mrs Francis and that the works described generated individual service charges 
for lessees greatly in excess of the limits prescribed by the 2003 regulations. The chalet owners 
argued that as there had been no compliance with the consultation requirements, the excess over 
£250 per leaseholder was irrecoverable by Mr and Mrs Francis. 

The decision of the Chancellor of the High Court 

The Chancellor in respect of the first issue noted that Mr and Mrs Francis were entitled to 
reimbursement in respect of both the pay and expenses of 'staff employed' and 'fees paid' to 
'architects, agents, surveyors and solicitors' employed in regard to the management of the estate. 
Therefore, the Chancellor held that the power to recover management charges did not extend to non-
professional management charges provided by Mr and Mrs Francis either personally, or through their 
management company. Accordingly, the Chancellor held that the appropriate recovery of 
management fees by Mr and Mrs Francis were limited to those charged to them by professional 
agents. As such, wages paid to Mr and Mrs Francis would not be recovered because they could not 
employ themselves. Nor could they include payment for work of a non-professional nature charged by 
any agents such as mowing the front lawn of the site. 

In respect of the nature of the improvement works proposed by Mr and Mrs Francis, the Chancellor 
stated that in his view, he saw nothing in the present consultation legislation which required the 
identification of one or more sets of qualifying works. It would be for the landlord to assess whether 
qualifying works would be on such a scale as to necessitate complying with the consultation 
requirements or face the consequences that the landlord may not be able to recoup the costs from the 
tenants above £250 per tenant. The judge noted that as contributions are payable on an annual basis, 
then the limit is applied to the proportion of the qualifying works carried out in that year. Therefore, all 
the qualifying works must be entered in to the calculation for that year in determining whether the 
consultation threshold had been reached, unless the landlord was prepared to meet any excess costs 
himself. The judge went further and stated that all the works referred to by Mr and Mrs Francis should 
be taken into account when computing the contribution and then applying the limit. It may be that they 
should be spread over more than one year thereby introducing another limit. 



 

 

 
 
Implications for landlords 

Non-professional Services 

Landlords, or indeed their managing agents, who carry out "non-professional services" for the 
purposes of managing the property will potentially, depending on the wording of the lease, be unable 
to recoup the costs of these from lessees. This should be carefully checked before “non-professional” 
fees are incurred. 

Qualifying Works and Consultation 

Landlords must now effectively calculate the total cost for all qualifying works per annum. Should the 
amount to be recovered exceed the limit of £250 per leaseholder, leaseholders will need to be 
consulted. Should landlords fail to consult they could well end up footing the bill for works. In our view, 
landlords should consider pushing non-urgent expenditure into a different year if this would enable 
them to keep under the £250 per leaseholder limit. Difficulties will arise when urgent or unplanned 
repair works are needed which takes the cost of the overall works over the limit. 

In our view, there is likely to be an increase in applications for dispensation for urgent works and 
landlords should consider making an application in circumstances where those urgent works would 
take the overall annual costs over the £250 per leaseholder limit. In an attempt to reduce consultation, 
landlords should also consider entering into more long-term agreements to provide qualifying works 
(for which consultation will be required for entering into such an agreement). 

It is unfortunate that Mr and Mrs Francis are not seeking to appeal this decision. This means that 
unless or until this decision is challenged and overturned in a future case, landlords would be well 
advised to ensure that they consult on all qualifying works, regardless of each lessee's contribution. 
This decision will ultimately increase costs for leaseholders which is surely not what was intended. 

Senga Howells, Paralegal 
T: 0845 209 1574 
E: Senga.Howells@clarkewillmott.com 

 

 

 



 

 

 
 
Ace ASB outcome for Asra Housing Group 

We have successfully worked with Asra Housing Group to win an outright possession order following 
reports that the joint tenants of a property had persistently engaged in serious anti-social behaviour 
and had been dealing Class A drugs from their home.  

Anti-social behaviour and drug dealing  

Neighbours reported that there was a constant stream of people coming and going from the property 
throughout the day and night. During raids at the property, the police discovered evidence of Class A 
drugs. It was suspected that the tenants were using the property as a base from which to deal drugs.  

Residents complained that their children were unable to play outside because of needles being 
discarded in the communal areas and drug users loitering around the property. Residents also raised 
concerns about the joint tenants’ dog, which they found intimidating. 

Building the case 

Local residents were initially too intimidated to come forward to provide details of the anti-social 
behaviour. However, with the support of Asra Housing Group and encouragement from our team at 
Clarke Willmott LLP, one neighbour did come forward and provided detailed diary sheets. Once we 
were armed with these substantive and detailed allegations, we issued a possession claim in the 
county court.  

We assisted Asra Housing Group in reviewing their CCTV footage from a camera located opposite the 
property. This footage provided corroborative evidence and showed a number of people coming and 
going from the property; in one 24 hour period reviewed, 28 different people attended the property. 

One of the Defendants (‘Defendant A’) alleged that the other Defendant (‘Defendant B’) was the 
source of the anti-social behaviour.  Asra Housing Group considered this and accepted that 
Defendant B was the main source of anti-social behaviour.   Asra Housing Group decided to make an 
offer of a one bedroom flat to Defendant A on the condition that he terminated his existing tenancy 
and Defendant B did not visit him at his new home.  Defendant A initially accepted this offer but later 
rejected it and continued to defend the possession proceedings. Defendant B also defended the 
proceedings. 

The trial 

The Defendants represented themselves at the trial. The police, one neighbour and a housing officer 
gave evidence for Asra Housing Group.  The Defendants admitted a number of the allegations.  

During the trial it became clear that the Defendants could not stay away from one another, despite 
Defendant B being the more anti-social of the pair and a bad influence on Defendant A.   Defendant B 
offered to vacate the property if Defendant A was allowed to remain. Asra Housing Group gave 
consideration to this but sought reassurance that Defendant B would not return to the property and an 
agreement to a possession order, suspended on this basis. 

 



 

 

 

It was clear that given the inseparable relationship of the Defendants, a suspended possession order 
would not be workable in practice.  After considering all of the evidence, the court made a number of 
findings of fact against the Defendants and granted an outright possession order.  

The case was a successful collaboration between Asra Housing Group, their residents and the police, 
whereby the resulting possession order provided respite to a number of long suffering neighbours. 

Harriet Marsh, Paralegal 
T: 0845 209 1572 
E: harriet.marsh@clarkewillmott.com  
or contact a member of the housing management team on 0845 209 1599 

Hearsay evidence wins the day for Yarlington 

The team successfully obtained an outright possession order against an anti-social tenant even 
without any neighbours coming forward as live witnesses. 

This case involved an assured tenant of Yarlington Housing Group who was suspected of dealing 
drugs from her property and had a string of previous convictions for drug-related offences. Yarlington 
received a vast number of reports from neighbouring residents which indicated that there were many 
people coming and going from the property and only staying for a few minutes at a time. 

The police were closely monitoring the tenant and had already executed a number of warrants at the 
property pursuant to the Misuse of Drugs Act 1971.  During most of the raids, drugs and drugs 
paraphernalia were found. Numerous visits and forced entries were made by the police, often in large 
numbers, which left the surrounding community shaken and fearful of the tenant. The fact that this 
number of raids had been undertaken, without any real criminal repercussions, left neighbours with 
the impression that this family were “untouchable”.  

Yarlington worked extremely hard to try and encourage witnesses to provide statements and to attend 
the trial to give direct evidence. Unfortunately, all neighbours were too afraid to put their names to 
statements and attend court through fear of repercussions from the tenant. This left the Community 
Safety Housing Officer of Yarlington as the only 'live' witness at trial.  However, during the trial, the 
Community Safety Officer was able to share with the court his experience of speaking with neighbours 
and impart their fears and concerns on their behalf.   

The judge accepted this hearsay evidence which corroborated the direct evidence of the officer from 
Yarlington and the documentary evidence he provided, which as a whole clearly demonstrated the 
impact on the community, and granted an outright order for possession. In so doing, he acknowledged 
it was highly unlikely that anything would change by making the order suspended and the inevitable 
outcome of such an order was a breach. 

Simon Strelitz, our in-house Barrister, appeared for Yarlington at the trial. 

Sarah Locke, Paralegal 
T: 0845 209 1576  E: sarah.locke@clarkewillmott.com  
or contact a member of the housing management team on 0845 209 1594   



 

 

 
 
Southend-on-Sea Borough Council: Tenant failing to use property as principal home evicted  

We recently acted for Southend-on-Sea Council and their ALMO, South Essex Homes, in a claim for 

possession where the tenant, Ms C, was not using the flat let to her as her only or principal home, in 

breach of her tenancy agreement. 

The tenant had been let a two bedroom flat in Essex in 2006.  The rent had been paid sporadically 

over the years and the account had periodically fallen into arrears.  On a number of occasions, the 

arrears would be cleared with lump sum payments. 

Suspicions were raised in May 2012 about whether Ms C was living full time at the property.  A credit 

check revealed that Ms C was linked to an address in Norwich, over 75 miles away. Further 

investigations revealed that Ms C had an assured shorthold tenancy of a property in Norwich and 

appeared to live there with her partner and her daughter, who was also at college in Norwich.  Further 

enquiries revealed that a number of other people had resided at the Essex address over the years, 

including a couple with two children. 

When presented with these findings, Ms C admitted that she held a tenancy in Norwich but stated that 

her home in Essex remained her principal home.  She stated that she worked as a bank nurse in 

hospitals in Norwich and Essex.  Ms C also admitted that a number of people had stayed at the 

property over the years but stated that these people were family members who needed a place to stay 

after coming over to the UK from Zimbabwe. She maintained that she had lived there all along, though 

intermittently – even with the family of four.  

The council served a notice to quit on Ms C, giving 4 weeks’ notice in November 2012.  Ms C did not 

give up possession and a claim for possession was issued in the county court. Ms C, who was 

privately represented at the trial in August 2013, maintained that the Essex property was her principal 

home. However, when pushed for answers to specific questions about her living arrangements during 

cross examination, Ms C was very evasive and repeatedly answered “no comment”.  She ultimately 

appeared to accept that all the hallmarks of a ‘principal home’ were to be found in her Norwich home 

rather than the property in Southend. 

The judge decided that at the time of the expiry of the notice period of the notice to quit, the Essex 

address was not Ms C’s principal home.  The judge was critical of the evasiveness of Ms C during 

evidence and decided that there were a number of compelling factors which indicated that the 

Norwich address was her principal home – 1) all or most of her post went to Norwich; 2) it was the 

address she used for her employment purposes (it was her address on her payslips and contracts, for 

example); 3) all her bank accounts were registered to the Norwich address; 4) she had applied for 48 

loans using the Norwich address, 39 of which had been successful; 5) none of the loans were taken  



 

 

 

 

out using the Essex address); 6) her partner and daughter lived with her at the Norwich address; 6) 

her daughter went to college in Norwich and 7) the tenancy agreement in respect of the Norwich 

address had been renewed until April 2013.  In stark contrast, similar hallmarks were not to be found 

in relation to the Southend address, and the judge commented that what Ms C “did do at Norwich was 

as telling as what she did not do in Essex”.  The judge also awarded the council its costs. 

If Ms C does not make a suitable arrangement to repay those costs, we will be assisting the council to 

recover those costs by measures which may include an attachment of earnings order. 

Simon Strelitz, our in-house Barrister, represented the council at the trial.  

Amy Gibbs, Solicitor 
T: 0845 209 1344  
E: amy.gibbs@clarkewillmott.com 
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