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In 2018, the Groceries Code Adjudicator carried 
out a widespread review of the dairy sector 
which revealed a significant imbalance of power 
between the processor on one hand and the 
producer dairy farmer on the other.
This led to the UK Government launching a 
consultation in June 2020 seeking the views of 
dairy farmers and processors across the whole 
country on whether future regulation could be 
used to strengthen fairness and transparency in 
the dairy supply chain.

Why are milk contracts such a battle ground? 

In part, the answer to this question is because 
there appears to be a pattern of unfair or unclear 
terms and conditions in contracts between the 
milk producers (farmers) and the milk processors 
and their customers. In particular, issues have 
arisen when a processor has unilaterally decided 
to vary the terms of an existing contract with very 
little notice. Faced with a significant price change 
or alteration of the supply terms, farmers have 
reported difficulty in terminating their contracts 
within a reasonable period. The perception in 
some quarters is that dairy farmers are too much 
at risk and subject to unfair contract terms. “For 
far too long, dairy farmers have borne the brunt 
of contracts that are weighted heavily in favour of 
the milk buyer who can change contract terms 
and pricing mechanisms, and even introduce 
retrospective penalties and price cuts without 
negotiation.” Michael Oakes NFU dairy board 
chairman, 2020. 

Covid-19 has also highlighted the difficulties 
faced by dairy farmers as a result of these unfair 

contracts, with a number of producers bearing 
a disproportionate amount of the cost in the 
supply chain when markets shifted dramatically 
overnight. The big drops in the farm gate milk 
price and delays in payment caused issues for 
some farmers who had no choice but to take out 
emergency borrowing to cover bills. Although 
farm gate milk prices have returned to normal 
levels the effects are still being felt on some dairy 
farms with many seeking to end their contracts 
with their current processor and looking for more 
favourable contracts elsewhere. 

The on-going Watson’s Dairies Limited v AG 
Lambert & partners & Ors dispute is a case in 
point. This litigation was initiated by Watson’s 
Dairies following the farmers’ service of notices 
to terminate their milk supply contracts with the 
processor, the validity of which is disputed by 
Watson’s Dairies. These notices expired on 30 
September 2020 and Watson’s Dairies sought 
and obtained on that same date a short interim 
injunction restraining the farmers from selling their 
milk elsewhere, causing significant difficulties for 
the farmers who had signed new milk supply 
contracts. However, on return to the court on 6 
October 2020, the judge refused to allow that 
injunction to continue to trial and dismissed the 
application leaving the farmers free to supply their 

Continued on page 2.
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The past seven months or so 
have certainly been challenging 
for the agricultural industry, 
especially for dairy farmers and 
those diversified businesses 
operating in the hospitality, 

tourism and retail sectors. Aside from the 
economic impact of Covid-19, we have seen 
how isolating the pandemic has been for 
many; especially those living alone or in rural 
communities. 

However, with challenge comes the opportunity 
to change and grow. At Clarke Willmott, we 
have not only adapted so that everyone is 
able to work effectively from home, we have 
also taken stock of how we can continue to 
serve and stay in touch with our clients and 
contacts going forward during these uncertain 
times. Technology has undoubtedly been 
key in this regard; we are conducting client 
meetings, court hearings and trials via video 
link; seminars are now webinars and we have 
even sponsored a virtual agricultural show! 
The growth does not stop there; our digital 
marketing team has developed a range of free 
on-line tools for businesses and individuals 
including an agri-business healthcheck; please 
do visit https://www.clarkewillmott.com/
legalhub/ and let us know what you think.

There is no doubt that the UK agricultural sector 
is adapting and embracing the opportunities 
coming out of the challenges of Covid-19 and 
Brexit. Going forward we expect to see many 
more of our traditional farming clients diversifying 
into other sectors. As a full-service offering, we 
can truly support our clients on all legal aspects 
of any diversification project whether it be in 
relation to planning, tax or employment. For 
more information about this, please visit https://
www.clarkewillmott.com/legal-expertise/
agricultural-law/comprehensive-legal-
advice-on-farm-diversification/ 

Esther Woolford, October 2020
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milk to their new processors. Clarke Willmott is acting for the 16 dairy 
farmers in this case and in our press release, partner Esther Woolford 
commented: 

“Whilst we are delighted that the injunction has been dismissed, we must 
now focus our attention on continuing to robustly defend our clients’ case 
in the continuing litigation but we are relieved that our clients are no longer 
tied into unfavourable contracts with Watson’s Dairies and are free to send 
their milk elsewhere and under better terms and conditions. 

The farmers have received significant financial assistance from the NFU in 
defending their position. This support was given in part due to the nature of 
the application for injunctive relief (having been issued on the very last day 
of supply on a without notice basis) and also due to concerns in relation to 
fairness in the dairy industry more generally which has been subject to a 
recent government consultation. In addition to financial support, the NFU 
also supported the farmers by their Chief Dairy Advisor, James Osman, 
giving witness evidence explaining the operation of the dairy industry and 
the NFU’s concerns as to fairness in contracts, particularly in relation to 
pricing and the length of notice periods.”

What is the answer?

In the UK there is legislation to help prevent consumers being taken 
advantage of, but there are few such statutory protections for business to 
business contracts which determine the relationship between farms and 
milk processors. The Unfair Contract Terms Act 1977 does apply to clauses 
which seek to limit or exclude liability in a business to business contract, but 
in general, it is up to the contracting parties to understand the terms and 
conditions to which they are agreeing. For small producers, any attempt 
to resist changes to contractual terms proposed by large scale processing 
companies and/or their supermarket clients can seem something of a David 
and Goliath struggle. 

Opinion is divided on reform, with farming unions and the Groceries Code 
Adjudicator on one side pressing for urgent reform of the existing system 
and on the other, Dairy UK (which represents approximately 85% of milk 
processors in the UK), resisting change and arguing that greater regulation 
would result in increased market volatility and a reduction in competition.

The argument for reform is summed up by Michael Oakes: “Dairy farmers 
want to place themselves in a more sustainable position for the long term 
and dairy contracts are at the heart of this. We want to see flexible and 
innovative regulation that not only delivers fair terms for farmers but an 
equitable balancing of risk between farmers and buyers”.

The sustainable position is even more critical for the UK dairy market in a 
post-Brexit world. In Mr Oakes’s words: “Post-Brexit, the UK dairy market 
needs to be commercially focused, innovative and resilient in order to tackle 
the challenges and opportunities that leaving the EU will bring. We believe 
this vital consultation can help the industry find a successful way forward.”

Reforming the Dairy Industry continued
Proposals for reform include an option to introduce a mandatory pricing 
mechanism within all contracts between dairy farmers and processors 
which would ensure the price paid for milk produced by the farmer is 
formally agreed within the contract, and that contract negotiations take 
place in a clear and transparent way.

Several countries have already introduced regulations in an effort to stabilise 
markets and address imbalances which are apparent in the dairy supply 
chain. In the European Union, thirteen member states including France and 
Spain have introduced laws on compulsory written milk contracts between 
farmers and processors. 

What happens next?

The consultation has now closed and the next stage is the publication of 
the response document which should be in the next couple of months. 

The NFU noted that “The consultation process with our dairy farmer 
members and industry has raised a number of concerns which we also 
address in great detail as part of our consultation response.” In brief the 
NFU’s response focused on: 

• Outlining changes to the system of ‘buyer’s discretion’ which is archaic 
and used very rarely in other countries or sectors of agriculture. A farmer 
should have transparency and influence over the mechanism which sets 
their price rather than it being dictated to them.

• Giving farmers the option to supply more than one milk buyer. For many 
farmers this will not be of interest, but for others it could become a 
valuable tool. Dairy farmers should be given that choice.

• Policing and enforcing the regulation. It urged the government to 
consider how a structure such as the Groceries Code Adjudicator could 
be used which is independent and effective. 

Whilst we are still a long way off from the introduction of a new system, the 
consultation has been a positive step forward and we await the outcome 
with some anticipation. 

For further information about this article and commercial matters generally 
please contact:

Esther Woolford 
Partner  
0345 209 1840 
esther.woolford@clarkewillmott.com

Amy Peacey 
Senior Associate 
0345 209 1329 
amy.peacey@clarkewillmott.com

02 Field Talk Agricultural Law Briefing Autumn 2020 

Bi rm ingham • B r i s to l  • Ca rd i f f  • London  • Manches te r  • Sou thampton  • Taun ton



Great service... Great people...

03 Field Talk Agricultural Law Briefing Autumn 2020 

If you are a freeholder or landlord who has granted or who is thinking 
about granting a solar lease or other renewable lease to a solar/renewable 
tenant then you have various options as to what to do with your interest in 
the solar park/renewable project. This article explores the commercial and 
legal implications of each option. 

1. Do nothing

Your first option is to do nothing. You can continue to receive the rent 
for the duration of the lease and take the land back after the lease has 
expired (assuming the tenant and any undertenant does not have security 
of tenure). You may, however, have to incur the cost of decommissioning 
the site at the end of the term if the solar tenant (who is usually an empty 
company with few assets) defaults with any reinstatement obligations in 
the lease. You also have the risk of the tenant defaulting in paying the rent. 
Many solar leases have mortgagee protection clauses and/or a related 
direct agreement which prevent forfeiture (the termination of the solar lease) 
until the solar tenant’s mortgagee has been given time (which can be a 
substantial period) to step in and run the solar park.

2. Sell the income stream

Your second option is to essentially sell the income stream to a purchaser 
for a capital sum. The sale of the rental income is often done via the 
freeholder granting a concurrent lease to the purchaser of the income 
stream. This enables the purchaser to receive the rent directly from the solar 
tenant. You need to consider whether you would prefer the income of the 
annual rent or a one-off lump payment. 

There are numerous legal questions to address when considering this 
second option. Is the purchaser to have security of tenure and the right 
to a renewal lease? If the purchaser forfeits the lease to the solar tenant, 
can the purchaser change the use and add battery storage as a use thus 
making the site more valuable? If the lease to the solar tenant requires the 
solar tenant to have a decommissioning bond towards the end of the term, 
can you terminate the solar lease if the solar tenant defaults in issuing the 
decommissioning bond?

If you grant a concurrent lease then you need to be careful as you will still 
be the landlord under the initial solar lease and therefore bound by the 
landlord’s covenants in that lease. 

3. Sell the freehold

Your third option is to sell the freehold of the solar farm to a purchaser for 
a capital sum. If the solar tenant defaults in decommissioning the solar 
park, then you will not be unduly concerned as it will be a matter for the 
purchaser to resolve. However, you will no longer own the solar park and 
thus will not be entitled to any further income, for example if the lease of 
the solar park is renewed or redeveloped, for example by adding battery 
storage. However, the sale contract could include overage or other 
covenants which enable you to receive further payments if this was agreed 
with the purchaser.

4. Extend the term of the existing solar lease

Your fourth and final option is to grant the existing solar tenant an extension 
of the term of the existing solar lease. Before doing this you need to 
address various questions such as: is the extension to be in addition to any 
existing option in the lease; does the original lease or the extended lease 
grant security of tenure under the Landlord and Tenant Act 1954; is the 
rent of the extended term to be the existing rent plus any increase in RPI or 
it is to be based upon what the open market rent will be at the end of the 
original term? You also need to be careful with any reinstatement obligations 
in the original lease. If the original lease requires a decommissioning bond 
to be put in place with, say, five years before the original term end date, will 
the solar tenant still agree to this or will the date for the decommissioning 
bond be postponed until five years before the new term end date?

There are many complex financial, legal, tax and valuation questions which 
need to be fully considered with each of the above options and you should 
seek full professional advice before determining which option to take and it 
is paramount that you do not sign any documents until professional advice 
has been given.

If you have any questions arising out of this article or in respect of 
renewable energy generally, please contact: 

Paul Hazeldine 
Partner  
0345 209 1830 
paul.hazeldine@clarkewillmott.com

What to do after a solar/
renewable lease has been granted
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In the Summer 2019 edition of Field Talk, Daniel Gill and Polly Ridgway 
commented on the High Court’s decision in the case of Guest and Guest v 
Guest – the latest in a long line of farming-related inheritance disputes.

Daniel and Polly act for the claimant, Andrew Guest, who was successful 
when his claim came before the High Court.

Andrew’s parents, the defendants in the case, were then granted 
permission to appeal to the Court of Appeal. 

Background

Andrew Guest left school at 16 and worked full-time on the family farm 
- Tump Farm. He often worked 60-80 hours a week and was paid a low 
wage (which for many years was less than the minimum wage stipulated by 
the Agricultural Wages Board). He, and later his wife and children, lived in a 
converted cottage on the farm.

Throughout his time working on Tump Farm, Andrew’s parents promised 
and led Andrew to believe that he would inherit a substantial part of Tump 
Farm.

In 2012, the family created two farming partnerships; one between Andrew 
and his parents at Tump Farm and one between Andrew’s younger brother 
Ross and the parents at a rented, neighbouring farm. The partnership 
between Andrew and his parents was short-lived though and the 
relationship broke down.

In 2015, 32 years after Andrew started working full-time at Tump Farm, 
Andrew’s parents dissolved the partnership between them and Andrew and 
gave Andrew and his family three months to leave their family cottage on 
the farm. Andrew’s father, who is the registered owner of Tump Farm, later 
made a new will disinheriting Andrew completely.

Andrew then brought his claim in the High Court against his parents to 
prevent his parents going back on their promises. Despite Andrew’s parents 
defending virtually every aspect of the claim, the High Court:

• Accepted Andrew’s evidence that his parents had repeatedly led Andrew 
to believe that he would inherit a significant part of the farm; 

• Held it was unconscionable for the parents to go back on those 
promises; and

• Ordered that Andrew’s claim was to be satisfied by Andrew’s parents 
paying Andrew a sum of money which is the equivalent to 50% of the 
post-tax market value of the farming business carried on at Tump Farm 
and 40% of the post-tax market value of Tump Farm.

This order, in effect, awarded Andrew a sum equivalent to what his parents 
had promised Andrew would inherit. The Judgment recognised that this 
would almost certainly mean that Tump Farm would need to be sold in 
order to satisfy the Judgment.

The Court of Appeal 

Earlier this year, the Court of Appeal rejected Andrew’s parents’ appeal and, 
in doing so, handed down what is now one of the leading decisions in this 
area of law. In particular, the Court of Appeal rejected Andrew’s parents’ 
arguments that:

• The amount which the High Court ordered Andrew’s parents to pay 
Andrew was too high; 

• More appropriate remedies would be: 

 o A sum representing the extent to which the value of the farm has   
 increased as a result of Andrew’s contribution to it;

 o A sum calculated by reference to Andrew’s loss of opportunity to  
 work elsewhere (i.e. a sum calculated by deducting what Andrew  
 earned on Tump Farm from what Andrew could have earned  
 elsewhere);

 o The granting to Andrew of a Farm Business Tenancy.

• The High Court had made a mistake by, in effect, accelerating Andrew’s 
inheritance. Whilst the effect of the High Court’s order is that Andrew will 
receive his inheritance during his parents’ lifetimes, the Court of Appeal 
ruled that this is something which is within the Court’s power to order 
when deciding how these types of claims should be satisfied.

The Supreme Court

Andrew’s parents have now applied for permission to the appeal to the 
Supreme Court, the highest court in this country. 

The decision as to whether they will be granted to permission to appeal is 
awaited.

Concluding comments 

This case is a stark reminder that these cases often can be very hard, 
in that they frequently arise out of the breakdown of close familial 
relationships. 

Furthermore, the case also serves as a warning that the outcomes of these 
cases can have very significant, real-world consequences for the parties.

Expert, professional advice should always be sought before embarking 
upon or defending such claims.

For further information about this case or contentious agricultural matters 
generally please contact: 

Daniel Gill 
Partner  
0345 209 1674 
daniel.gill@clarkewillmott.com

Polly Ridgway 
Associate 
0345 209 1653 
polly.ridgway@clarkewillmott.com

Court of Appeal upholds 
proprietary estoppel claim 
by farmer’s son (Guest v Guest & Guest)
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Alternative Dispute Resolution (ADR) offers husbands and wives several 
different ways of potentially settling family conflict without going to court. 
We find that one of the most successful forms of ADR and one best suited 
to farming divorces is the collaborative process. 

Collaboration involves both parties and their collaboratively trained solicitors 
agreeing that they will work together to try to find the best settlement for 
the whole family; especially for any children. All negotiations take place 
at “four-way meetings” in which the husband and wife discuss possible 
settlement terms supported by their solicitors. This means that there is far 
less correspondence between solicitors than more traditional negotiations, 
which helps to keep legal costs down! Also, unlike mediation, the solicitors 
are present at the meetings, so advice on the law can be given immediately 
a point arises.

In farming cases it will sometimes be necessary to bring in other 
professionals to assist, such as accountants or pension experts, and in the 
collaborative process they can be invited to come to meetings to give their 
input direct rather than having to be instructed separately in writing. This 
obviously saves considerable time. 

As farming businesses are often family enterprises, involving not just one 
or both divorcing spouses but also other family members, it is possible in 
the collaborative process for the other affected members of the family to be 
involved in the negotiations, if this is agreed. 

The whole emphasis of the collaborative approach is that the couple is in 
charge of finding the best settlement for their family and as such it is a far 
more flexible way of achieving settlement than by an application to the court.

If you feel that the collaborative process may be able to help you and for more 
information on this or any aspect of Divorce and Family law, please contact:

Alastair MacLeod 
Partner  
0345 209 1696 
alastair.macleod@clarkewillmott.com

Lizzie Smith 
Senior Associate 
0345 209 1822 
lizzie.smith@clarkewillmott.com

Sorting out a financial settlement on divorce can be complicated, especially 
for farming families whose personal and business affairs are often 
inextricably entwined. However, this does not mean that such a dispute can 
only be resolved through a long, expensive and stressful court battle. 

Farming divorces 
and collaborative law: A better way

During times of crisis, it is tempting to batten down the hatches and wait out 
the inevitable economic downturn. However, there are two reasons why a 
proactive approach to succession planning is now more important than ever.
1. Tax

The government has borrowed an unprecedented amount to cover the 
costs of this pandemic which will inevitably lead to future tax reform. In 
light of recent reports on succession planning rules, it seems possible that 
inheritance tax (IHT) will be subject to some reform.

The first report by the All Party Parliamentary Group on IHT and 
Intergenerational Fairness recommended:

i) Reducing the IHT rate from 40% to 10% on estates up to the value of 
£2,000,000 and to 20% on the value over. The proposed lower rates 
would be ‘flat rates’ due on both lifetime gifts and transfers on death 
which would mean no more ‘potentially exempt’ lifetime transfers;

ii) Abolishing business and agricultural property reliefs (BPR and APR). This 
was the most radical proposal and likely to have a significant impact on 
farmers and landowners; and 

iii) Removing the Capital Gains Tax (CGT) base cost uplift on death. 

The second but less radical report by the Office of Tax Simplification 
recommended:

i) Increasing the ‘trading’ threshold for the ‘wholly and mainly’ BPR 
test for composite businesses which include both investment assets 
(let properties) and trading assets (farming). Currently farmers and 
landowners wishing to apply the Balfour test to their businesses simply 
need to prove that their business is at least 50% ‘trading’, but under the 
proposals this would be increased to a more stringent 80%. 

ii) Removing the CGT tax free uplift on assets eligible for either BPR or APR. 

Whilst the reports only made recommendations, they provided an insight 
into what a future tax regime could look like and how it could affect farmers 
and landowners.

2. Asset value 

Whilst we can only speculate about future tax reform, it is clear the current 
crisis will depress asset values. Although land and property prices are 

Continued on page 6.

Succession Planning during Covid-19
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If you would like to receive future editions of Field Talk or if you have any comments or suggestions for the newsletter please contact our editor, 
Victoria Howlett: victoria.howlett@clarkewillmott.com

Energy is integral to agriculture. Without the physical energy of the farmer 
to tend crops and animals; the energy of the sun to grow food for the table 
and livestock; the energy to make fertiliser or the energy to power all the 
essential farm kit, agriculture as we know it would not exist.
Over the last 100 years, exceptionally labour-intensive farming has become 
largely mechanised due to equipment made and powered by fossil fuels. 
The sector was arguably the first to embrace technology dating back to the 
industrial revolution. The inaugural steam powered tractor, introduced over 
150 years ago for moving timber, has advanced to today’s state-of-the-art 
combine harvester.

However, the world’s finite supply of fossil fuels and their adverse 
environmental impact means the existing relationship between agriculture 
and energy must be rethought.

Re-thinking energy in agriculture

Increasingly the sector is taking advantage of the latest technological 
advances to produce crops and tend animals in the most cost-effective, low 
carbon way possible. Many farms are moving towards organic production 
and pledging to become carbon neutral as part of their strategy to appeal 
to their markets and to improve already tight margins. Renewable energy 
whether solar, wind, hydro or biomass can reduce costs, generate income 
and are greener

Wind and solar farms are often the most visible rural renewable energy 
developments, a common feature on the motorway corridors and arterial 
roads. Over a thousand years ago, farmers understood the power of wind 
and built windmills to grind cereals and wind power is now being harnessed 
to create energy through land and sea turbines. Solar panels and farms 
have also seen recent significant growth, partly due to incentives. These 
solar electric systems and heat collectors can also provide most of a 
farm’s own energy needs along with the ability to provide long term and 
regular profitable income for farmers who can sell unwanted energy to grid 
operators. A bonus of wind and solar installations is that they still permit 

Energy and 
Agriculture: A mutually beneficial relationship

grazing and certain crop production thus maximising land usage and value. 

Biomass technology has and continues to be an effective way to reduce 
waste and costs. Slurry, trees, manure or crop by-products can all be 
harvested into energy using anaerobic digesters. Hydro is also a great 
option for those farms with water flows which have the necessary volume, 
speed and direction to connect to the grid in a cost-effective manner. 

Conclusion

Farmers are custodians of the countryside managing over 70% of the 
UK landscape and the industry has always been ahead of the curve in 
terms of maximising the value of its natural resources. As the government 
develops their green recovery programme in the context of Covid-19 and 
Brexit, the part the rural economy will play will continue to grow in terms of 
importance, particularly green energy. 

Over many years Clarke Willmott has been at the forefront of supporting 
the green energy and agriculture sectors. We have built long standing 
partnerships with many of our clients, providing seamless green energy 
and agriculture sector-focused legal advice through our nationally rated 
specialist cross-disciplinary team of solicitors. Our experience has grown 
considerably, and we look forward to supporting new green energy 
developments in the coming years.

For more information about our green energy sector and renewable energy 
generally, please contact: 

Dale Edwards 
Strategic Consultant – Green Energy  
07954 178380 
dale.edwards@clarkewillmott.com

Succession Planning during Covid-19 continued
likely to be impacted less than e.g. direct equities, the crisis presents an 
opportunity to crystallise asset value now for tax purposes.

In conclusion, although the budget has been delayed again, you should not 
be tempted to put off your succession planning because of Covid-19. We 
are working remotely and able to take instructions over the telephone, by 
email or video conference. For further information please contact:

Tom Chiffers 
Partner 
07384 545262 
tom.chiffers@clarkewillmott.com

About Tom Chiffers 

Tom Chiffers is a partner in our Private Client division, specialising in 
inheritance tax and succession planning for private individuals, farmers 
and other businesses. He trained at Clarke Willmott and recently re-
joined us after several years at Mogers Drewett. He works alongside 
partners, David Maddock and Stuart Thorne in the Taunton office. 

Tom’s work has a strong focus on agricultural issues, in particular the 
transfer of farms and businesses to the next generation. His expertise 
includes the preparation of wills and trusts to preserve family wealth 
whilst maintaining flexibility. 

Tom is ranked as an “up and coming” lawyer in this year’s Chambers and 
Partners’ High Net Worth Guide in which he is described as “very good 
on high net worth matters”. He has significant experience of agricultural 
law and has advised farming families on wide range of matters.

clarkewillmott.comGreat service... Great people...
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