
Review of fire safety guidelines 
announced

Dates for your diary:

12 September - Housing Management seminar, Taunton

18 September - Leasehold & Asset Management seminar, London

TBC - Housing Management seminar - London

8 November - Social Housing Conference, London, followed by 
London Office drinks reception

15 November - Housing Management seminar, Southampton

22 November - Housing Management seminar, Bristol

For more details, please email events@clarkewillmott.com
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Other topics covered in this issue include contractual responsibilities in 
Construction, knotweed nuisance claims, issues surrounding abnormally 
low tenders, alleged s.106 breaches and a reminder on the importance of 
investigating nuisance claims. I hope you enjoy reading it and welcome any 
feedback you may have.

For further information please contact: 
Kary Withers 
Social housing sector leader 
0345 209 1469 
kary.withers@clarkewillmott.com

James Brokenshire, the Secretary of State for Communities, has also said 
he will launch a full-scale review of the guidelines in the autumn. Alongside 
the consultation and review, the government has also announced a 
package of additional measures to strengthen safety. These include a soon-
to-be established Industry Safety Steering Group, chaired by Dame Judith 
Hacket, to drive culture change and hold industry to account.

In a recent Policy Exchange announcement the government also proposed 
the introduction of a minimum 3 year fixed term for residential tenancies. 
The government’s view is that longer tenancies will benefit both tenants and 
landlords; reducing uncertainty and saving time and money on unnecessary 
lease renewals. In reality however, it does little to help resolve the housing 
crisis and, inasmuch as it may deter smaller landlords from letting, may well 
cause more issues than it solves. 

In the twelve months since the Grenfell disaster, RPs have worked hard 
to improve fire safety standards in their properties and are now looking to 
recoup their costs. However, since costs can only be recovered from the 
government fund once all other legal remedies have been exhausted, we 
are anticipating a surge in claims against contractors and insurers.

Another consequence of Grenfell is the government’s desire for social 
landlords to be more open and honest with their residents. The second 
reading of the Freedom of Information (Extension) Bill did not go ahead as 
planned in June. However, if passed it would make RPs subject to Freedom 
of Information public access requests. Our article on page 7 considers this 
subject in more detail. 

Following recommendations made by Dame Judith Hackitt, the 
government has now clarified building regulations fire safety guidance, and 
has launched a consultation seeking views on the revisions.
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A low price does not necessarily mean good value, even if the tender in 
question also satisfies the broader scoring matrices underpinning the tender 
process. Low comparative pricing can, in certain circumstances, raise 
issues for RPs not just with regard to the particular bid but also with regard 
to the long term viability of the resulting contract. It should therefore lead to 
a degree of circumspection rather than automatic celebration.

Under Regulation 69 of the Public Contracts Regulations 2015 (“PCR”), 
when an RP examines a tender which it believes may be “abnormally low” 
in relation to pricing, it is required to ask the tenderer to justify and evidence 
the basis for the pricing adopted in the tender; in effect to ensure that the 
tender is a viable one. If the tenderer is unable to do so, then the tender 
should be rejected. 

Regulation 69 PCR states that an RP is required to assess the information 
provided and may only reject the tender where the evidence supplied “does 
not satisfactorily account for the low level of price or costs proposed”. 

Rather unhelpfully, there is no definition of what constitutes an “abnormally 
low tender” in the PCR. However, the following factors may point to 
an “abnormally low tender” and therefore trigger a RP’s duties under 
Regulation 69 PCR:

•  the tender is noticeably cheaper than other tenders;

•  the pricing within the tender is noticeably below what the RP was 
expecting based on its own knowledge and experience;

•  the tenderer’s financial position is not as strong as other tenderers;

•  the tenderer has a known history of bidding low on price only to try 
and renegotiate pricing once it has secured the contract; 

•  the tender involves a greater transfer of risk to the RP combined with 
its lower price.

The investigative process under Regulation 69 is designed to allow the 
tenderer to justify its position and to provide RPs with sufficient information 
to enable them to make an objective assessment as to whether the tender 
should be rejected as being “abnormally low”. 

There may be good and justifiable reasons why the tenderer has gone in 
low on price. For example, a tenderer may have submitted a low tender as 
part of a wider procurement strategy to enter into the market in question. 
Accordingly, this could be a valid opportunity for the RP to strike a very 
keen price compared to other tenders. 

The real danger for RPs when faced with what are arguably “abnormally low 
tenders” occurs when RPs fail to make proper enquiries under Regulation 
69 when they are on notice. 

In these circumstances, if an “abnormally low” tender is successful, this 
could lead to an unviable contract with serious performance issues. It could 
also result in an expensive procurement challenge by an unsuccessful 
tenderer on the basis that the winning tender was an “abnormally low” 
tender and the RP failed to undertake (or undertake satisfactorily) its duties 
under Regulation 69 PCR. 

Similarly a failure by a RP to allow a tenderer to justify its low pricing 
before rejecting its tender could lead to a procurement challenge if the 
unsuccessful tenderer can show that it could have justified its pricing if 
proper enquiries had been made by the RP under Regulation 69 PCR.

For more information, please contact: 
Richard Moore 
Partner 
0345 209 1087 
richard.moore@clarkewillmott.com

Amazing value or an abnormally 
low tender?
It is well known that the main aim of a successful procurement process 
is for a RP to identify and secure the “most economically advantageous 
tender”. However, RPs must also be careful not to focus exclusively on 
price. 
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Section 106 Agreements are never easy. A recent case illustrates how 
important it is to adhere to the terms and how potentially expensive failure 
to do so can be.
Pathfinder Housing Association, previously called London District Housing 
Association, was taken to court by Southwark Council over claims that 
it had intentionally and deliberately breached the terms of a Section 106 
Agreement with the Council by conducting sham transactions which 
disguised what were really private sales at open market rates. The section 
106 agreement clearly stipulated that only shared ownership sales were 
allowed on the development. Pathfinder denied all such allegations. No 
ruling was given because the case settled privately, but Pathfinder has been 
referred to the Regulator for Social Housing for investigation. The inquiry 
also encompasses Kinsman Housing and St Andrews Community Housing 
Association, both of which have links with Pathfinder. 

Although Section 106 disputes are common, it is rare for the disagreement 
to end up in the courts. 

The main question raised in the Pathfinder case was whether a successful 
breach of contract claim could have been made for alleged non-compliance 
with the Section 106 agreement. The more usual injunction to enforce 
compliance with obligations or step in remedies were not available in this 
case, the properties at the centre of the allegations having already been 
sold. The Council therefore sought damages for the value of the shared 
ownership housing that had been lost by Pathfinder’s alleged sham sales. If 
the Court had ruled that this could be done, the damages could have been 
substantial. Damages for breaches of contract need only be limited by what 
is considered by the courts to be reasonable compensation for the breach 
in question. 

Whilst the settlement of this case before a court hearing has left this 
question still to be decided, it does serve as a reminder to Registered 
Providers that they need to be fully aware of the requirements of any 
Section 106 Agreement which affects their properties. This is particularly 
important where one Registered Provider may have acquired or inherited 
properties from another and so not have negotiated the terms of 
the original Agreement itself.

Many local authorities are under intense pressure to maximise the amount 
of social housing that is delivered via Section 106 Agreements. Registered 
Providers cannot assume that breaches of the requirements, which may 
involve complex reassessment of viability and provision of additional 
affordable housing during the course of development, will be overlooked 
by the local planning authority just because the party responsible for the 
breach is a social housing provider rather than a commercial developer. 
Commercial developers however also need to ensure that those to whom 
they sell affordable housing units do use them as such and that those 
identified for use as shared ownership housing are used for exactly that. 
Failure to do so could lead a developer finding itself implicated in any 
subsequent alleged sham transactions.

The clear message to all Registered Providers therefore is to ensure that 
you are fully aware of all the requirements of any Section 106 Agreements, 
obtaining advice on what those requirements are before you sign up to 
the obligations or before purchasing or acquiring property which is subject 
to obligations relating to tenure and that you monitor compliance until all 
obligations are fully discharged. 

Commercial developers who sell affordable units to Registered Providers 
should ensure that the transfer contains obligations which bind the Register 
Provider to observe the terms of the Section 106 and which provide the 
original developer with an indemnity from the Registered Provider should 
there be a subsequent breach of the terms which the local planning 
authority looks to the original developer rather than the Registered Provider 
to rectify. 

Vigilance is all.

For more information on section 106 breaches, please contact: 

Kary Withers 
Partner 
0345 209 1469 
kary.withers@clarkewillmott.com 
 
Karen Howe 
Partner 
0345 209 1260 
karen.howe@clarkewillmott.com

‘J’Accuse!’: Local Council denounces Registered 
Provider over Section 106 alleged breaches
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The Court of Appeal has dismissed an appeal by a housing association 
after the County Court found that its conduct towards two of its assured 
tenants had amounted to harassment, in breach of Section 1 of the 
Protection from Harassment Act 1997 (PHA 1997).

This is one of the first judgments to apply the PHA 1997 against a social 
landlord who had repeatedly threatened legal proceedings against its 
tenants and where the allegations were disputed. 

Background

Mr Worthington and Ms Parkin were both assured tenants of the 
Association who had held their tenancies for a number of years. Both 
tenants raised concerns to the Association about anti-social behaviour in 
the area. Ms Parkin sought the Association’s permission to install CCTV 
cameras for the purposes of keeping her home secure. Mr Worthington 
then formed a group with other neighbouring residents where they collated 
evidence of anti-social behaviour and posted this online. 

The Association received complaints from other residents that Worthington 
and Parkin were invading their privacy by taking photographs, and alleged 
that these photographs included images of children. 

The Association had several meetings with both tenants where the tenants 
made clear that their reasons for providing CCTV and photographic 
evidence were as a result of their legitimate concerns about safety in the 
area. The Association failed to investigate the complaints and sent letters 
to both tenants informing them that they were in breach of their tenancy 
agreements and threatened them with legal proceedings, including the 
threat of seeking possession of their properties. However, the Association 
did not commence proceedings against either tenant, who were only 
informed that no action was being taken four and eight months later 
respectively. 

A reminder to investigate 
nuisance allegations

The County Court found that the Association’s conduct did amount to 
harassment pursuant to PHA 1997. The Association appealed this decision. 
The Court of Appeal dismissed the appeal and upheld the finding of 
harassment against the Association. The Court of Appeal noted in particular 
that the threat of legal proceedings would undoubtedly have cause the 
tenants fear and anxiety, especially as they had both been assured tenants 
for a number of years. It was further noted that the Association was aware 
that the tenants had serious concerns regarding anti-social behaviour in the 
area and had not taken steps to investigate this further; instead choosing to 
threaten legal proceedings. The making of sustained threats, which involved 
the risk of losing their homes, were found to have been made without 
a proper basis of evidence and were therefore deemed oppressive and 
unacceptable, and amounted to harassment under PHA 1997.

Practical tips for landlords

Landlords should consider the following before threatening legal 
proceedings:

1.  Always undertake proper investigations into complaints made by 
residents. In this case, reviewing the CCTV footage taken before 
threatening proceedings could have cleared up any misunderstanding 
over the content.

2.  Keep tenant files up-to-date with details of permissions given and 
review frequently. In this case, it should have been noted on the 
tenant’s file that she had permission to install CCTV and was therefore 
not in breach of her tenancy. 

3.  Ensure you keep a paper trail of complaints received and 
investigations into these complaints. This can always be referred to 
at a later date if you need to justify why action was threatened or 
subsequently taken. 

4.  Remember never to act on a complaint without undertaking the 
relevant prior investigations.

5.  Legal proceedings should be the last resort. If there is insufficient 
evidence, a threat of legal proceedings should not be made. 

For further information, please contact: 
Lauren Pond 
Paralegal 
0345 209 1708 
lauren.pond@clarkewillmott.com

Worthington and Parkin v Metropolitan Housing Trust Limited [2018] EWCA 
Civ 1125
Court of Appeal - 17 May 2018
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In Waistell v Network Rail Infrastructure Limited [2017], the presence of 
knotweed gave rise to a claim for damages calculated on the basis of 
the reduction in the market value of the affected properties, which were 
rendered unsaleable. Network Rail unsuccessfully appealed; the finding of 
nuisance was upheld - but for different reasons. 

Network fail – the facts

Network Rail was aware of the presence of Japanese knotweed on their 
property and the proximity of it to the Claimants’ properties, but failed to 
take appropriate action. The knotweed spread far beneath the foundations 
of the Claimants’ properties and had caused damage. The Judge found 
in favour of the Claimants and damages were awarded based on the 
reduction in the market value of their properties - no one was likely to buy 
them in their current state.

Network Rail appealed (Network Rail Infrastructure Limited (Appellant) 
v Stephen Williams and Robin Waistell (Respondent) [2018]). However, 
the appeal was dismissed. The Court of Appeal did not agree that the 
Claimants could claim for the reduction in market value of their properties, 
however the Court awarded damages to the Claimant on the basis of the 
loss of their ability to enjoy the amenity and utility of their properties. The 
Court held that the purpose of a claim in nuisance is not to protect the 
value of property as an investment or financial issue, but that it is there to 
protect the intangible value of land, namely concerning landowners’ use 
and enjoyment of their property.

The root of the issue

There is therefore a heavy burden on landowners who discover Japanese 
knotweed on their property. Not only can a landowner be subject to a claim 
for damage caused to property as a result of Japanese knotweed, but as 
Network Rail has made apparent, failing to remove or prevent the spreading 
of the weed can also lead to a claim for the reduction in the amenity value 
of the affected property.

But getting rid of Japanese knotweed is no easy task. Under the 
Environmental Protection Act 1990, Japanese knotweed is classified as a 
‘controlled waste’, meaning only licenced organisations can remove and 
dispose of it. But if specialist action is not taken upon its discovery, the 
Infrastructure Act 2015 introduced the ability for the relevant Environment 
Authority to issue Species Control Orders against landowners who fail 
to control the non-native weed. And “causing” Japanese knotweed to 
grow is a criminal offence under the Wildlife and Countryside Act 1981. 
If you discover Japanese knotweed on your property, specialist advice is 
encouraged. 

Foundations for misrepresentation - knot so far as the seller is 
aware

There is currently no legal requirement to report the presence of Japanese 
knotweed on your land. However, The Law Society has updated the 
Property Information Form (TA6) which is required to be completed by 
the seller of a residential property to include a specific enquiry relating to 
the presence of Japanese knotweed. Should the seller fail to disclose the 
presence of knotweed on the TA6 and the buyer proceeds on this basis, 
the buyer may be able to bring a claim for misrepresentation against the 
seller, entitling them to void the contract and seek damages for any losses 
incurred.

A misrepresentation is a false statement of law or fact which entices a party 
to enter into a contract, and a misrepresentation claim occurs where a 
party can show that a false statement was made at the time of the contract 
which induced him to enter into the contract and as a result, some loss or 
damage has been suffered. Knowingly or negligently failing to disclose any 
knowledge of knotweed on, or near, your property may therefore constitute 
an actionable misrepresentation, particularly in relation to sale and purchase 
of property.

Summary

It is therefore vitally important to efficiently deal with Japanese knotweed as 
soon as you become aware of it, as significant damage is not necessarily 
required to bring an action in nuisance; the mere presence of Japanese 
knotweed may be sufficient. The statutory burden on landowners to prevent 
the spread of knotweed, and the possibly criminal sanctions for failure to 
do, further highlight the need for persons affected to seek specialist help. 

Finally, a failure to disclose the presence of Japanese knotweed could 
ultimately lead to very costly consequences, particularly when selling a 
property.

For more information, please contact: 

Kary Withers 
Partner 
0345 209 1469 
kary.withers@clarkewillmott.com 
 
Aimee Davies 
Associate 
0345 209 1091 
aimee.davies@clarkewillmott.com

Knotweed: Derailment for Network Rail and 
misrepresentation pitfalls
It is well-known that the presence of Japanese knotweed carries with it a 
statutory liability on the part of the landowner to prevent its spread. Recent 
case law has now also established a civil liability – knotweed is a nuisance. 
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Construction is one of the four largest sectors in the UK’s economy with 
annual output totalling more than £110billion. However, as a sector it is 
often taken for granted and its pioneering and creative nature, particularly in 
the area of materials, overlooked. The speed at which materials technology 
has evolved over the past few decades is comparable to the industrial 
revolution and there is a shifting focus to “improving health and human 
experience through design” (WELL Business Standards) together with the 
need to move away from single use products towards more sustainable 
construction. 

We live in an era in which the majority of buildings and infrastructure 
pre-date the 21st century and the need for adaptable materials becomes 
even more important when it comes to refurbishment and maintenance. In 
addition, there is recognition that the specification and use of materials is 
becoming increasingly important in terms of risk and responsibility. 

Recent events have directed close scrutiny over the industry; with the 
uncertainty of Brexit looming over an industry that thrives on the ability to 
trade materials freely and the first anniversary of the tragedy at Grenfell 
Tower prompting everyone to question the current status of regulations. 

The sector has seen a decrease in confidence with developers and owners 
doubtful over the safety of materials used and the allocation of risk in 
projects. This has had a knock-on affect on contractors and consultants 
who are seeing increasing insurance premiums potentially freezing them out 
of the market. 

Construction contracts commonly contain clauses placing an obligation on 
the main contractor, the designers and those down the supply chain not 
to use or specify the use of products or materials that are non-compliant 
with industry standards or known or become known to be “deleterious”. 
Whilst this is a sensible provision it does pose the question, does the buck 
really stop there? What about where a material is accompanied by relevant 
certification but is, in reality, untested technology? Where is the regulation 
on certification, particularly in a sector that draws on the benefits of 
internationally sourced products and materials? 

It is a common position in the industry, particularly with employers, that 
the “buck stops with the contractor”. Particularly with the design and build 

Pertinence: it’s never been more material

method of procurement. However, interestingly, this is not how the end user 
may see it, as can be seen from the scrutiny directed at the Royal Borough 
of Kensington & Chelsea and its TMO following the Grenfell disaster. Is 
it right for there to be a relay of responsibility where an employer starts a 
production race and passes the baton to the contractor, who in turn passes 
it to the design team and the sub-contractors, who in turn pass it to the 
manufacturers or in turn pass it to the regulators and building inspectors? 

It seems that currently we have a system which is primarily based on box 
ticking. In fact, desk-top studies are often accepted in lieu of tests on 
materials. Similarly, it is often difficult to trace the sources and certification 
of materials and there is no universally recognised system of keeping a 
record of all labels, certifications, pass marks and regulatory sign-off. We 
could therefore see ourselves in a situation where developments in materials 
engineering outpace regulations at such a rate that a prescriptive approach 
will never be able to keep up. 

It seems therefore that when considering the procurement model, contract 
terms and specification documents in construction projects, all parties 
should pay greater attention to the materials required at the outset, to 
clearly negotiating the standards that are to be complied with, and the 
purposes that are to be achieved. 

Striking the balance between the need for regulation, testing and 
certification against the need to contrive buildings and infrastructure which 
are suited and adaptable to our rapidly evolving environment is going to 
pose a conundrum which is likely to require a collaborative approach from 
all sides of the construction industry and is unlikely to be solved overnight. 

The second article in this series will look at contractual responsibilities in 
more detail and remind employers, contractors, designers and regulators 
why the issues surrounding materials should be treated as a high priority 
rather than as a clause tucked away in the contract and only really 
considered when a project starts to go wrong. 

For further information, please contact: 
Simone Protheroe 
Solicitor 
0345 209 1095 
simone.protheroe@clarkewillmott.com

This article is the first in a two part series which considers the use and 
specification of materials in constructions contracts.
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social landlords are set out in the Tenant Involvement and Empowerment 
Standard and regulated by the Regulator of Social Housing.

These obligations don’t just cover rights to be consulted about changes 
and responding to complaints but also providing support to tenants to build 
their capacity to be more effectively involved.

The National Housing Federation briefing on “transparency and 
accountability in the housing association sector” is still a useful five-
page summary which highlights some best practice. It may be good time to 
send a copy to all board members and think about how we all measure up.

Board members should also be aware that although Housing Associations 
are not public authorities for the purpose of the Freedom of Information 
Act and the Environmental Information Regulations, information which they 
have supplied to local authorities may be disclosed by local authorities 
in accordance with their duties under that legislation. Requests are 
frequently made for viability assessments submitted in support of residential 
development applications where the amount of social housing to be offered 
is below the policy-compliant percentage. In many cases the Information 

Commissioner has ruled that the public 
good in having this information outweighs 
the harm to commercial confidentiality and 
the viability assessment must therefore be 
disclosed. A number of local authorities 
have now decided to disclose viability 
assessments as a matter of course and the 
suggested changes to the NPPF make it 
likely that they will have to be made public 
as a matter of course in the future. Housing 
Associations cannot assume therefore that 
commercial confidentiality and their status 
as non-public bodies will be sufficient to 
protect from the duty to disclose.

For further information, please contact:

Karen Howe 
Partner 
0345 209 1260 
karen.howe 
@clarkewillmott.com 

 
Hannah Langford 
Partner 
0345 209 1235 
hannah.langford 
@clarkewillmott.com
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If you would like to receive future editions of our Social Housing Newsletter or if you have any comments or suggestions for the newsletter please 
contact our editor, Emma Kitchen: emma.kitchen@clarkewillmott.com

clarkewillmott.com Great service... Great people...
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Although the Freedom of information (Extension) Bill 2017-19 now looks 
unlikely to make it to the statute book this year, other factors such as the 
Hackitt report, seem destined to shine a light on this commitment by social 
landlords over the coming years.

In July 2017, Andy Slaughter MP introduced a private members bill to 
parliament to extend the Freedom of Information Act 2000 to additional 
organisations, including providers of social housing. His Freedom of 
Information (Extension) Bill, which was drafted with the assistance of the 
Campaign for Freedom of Information, was due to have its second reading 
on 15 June 2018.

However, the Bill was filibustered by the conservative MPs Philip Davies 
and Christopher Chope meaning that the debate did not take place. 
Whether the government would ever countenance Housing Associations 
being described as public authorities under the Freedom of Information 
Act following the significant deregulation measures to remove them from 
the public balance sheet is unclear. You can read what he would have said 
about this bill on his website.

Andy Slaughter told me that the idea 
behind his bill is “to put a statutory tool 
in the hands of citizens so that they can 
use the powers proactively rather than 
relying on public authorities complying 
with their duties. He also felt that Grenfell 
had shone a light on the failure of some 
social landlords to engage with residents.

The Independent Review of Building 
Regulations and Fire Safety final report 
was published on 17 May 2018 (The 
Hackitt report). Dame Judith Hackitt’s 
final report, which was commissioned by 
government following the Grenfell Tower 
fire, made 50 recommendations as to 
how to deliver a more robust regulatory 
system for the future. Chapter 4 of the 
report is called the Residents’ Voice. She 
recommends that “Resident involvement 
and engagement should be at the heart 
of the new system and dutyholders 
should be able to demonstrate that 
they have a strategy for resident 
engagement.”

Good engagement with tenants has 
been an aspiration for many years 
and Standards of engagement for 

Openness, transparency and 
accountability
Most Housing Associations articulate a commitment to openness, 
transparency and accountability. This commitment is often expressed 
widely and towards not only tenants but also local communities, 
regulators, partners and other stakeholders.

http://s3-eu-west-1.amazonaws.com/pub.housing.org.uk/Transparency_briefing_2016.pdf
http://s3-eu-west-1.amazonaws.com/pub.housing.org.uk/Transparency_briefing_2016.pdf
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