
The Court of Appeal decision in Pillar Denton Ltd 
and others -v- Jervis and others (the Game Station 
decision), provides long awaited clarity as to when rent 
will be paid as an expense of an administration and 
when the landlord must submit a claim for rent as an 
unsecured creditor.
The treatment of rent claims is important to 
landlords because expenses are to be paid in full, 
whereas unsecured debt claims are frequently 
not paid at all or convert to a dividend of a few 
pence in the pound. Game has applied to the 
Supreme Court for permission to appeal, but 
for now, the decision means that liquidators and 
administrators must ‘pay as they go’ for their use 
of a property to the benefit of an insolvent estate.

Before the Game Station decision, the rules on 
apportioning rent took priority in deciding claims 
for rent as an expense in formal insolvency 
proceedings. Consequently, some administrators 
or liquidators were able to trade for almost a full 
quarter without paying any rent by timing their 
appointment immediately after a quarter day. 
Others had to pay a full quarter’s rent for trading 
a day or two, all because a full quarter’s rent was 
considered to be an expense if it was payable 
in advance and the officeholder was using the 
premises on the day it fell due for payment under 
the lease.  

In the Game Station case, administrators were 
appointed the day after the March quarter day. 
Some £12m rent in advance fell due the day 
before their appointment.

The landlords argued that rent for the quarter 
should be payable as an expense of the 
administration.

The unanimous decision of the Court of Appeal 
was that:

•  the rent will be determined by the lease, 
but the amount which is payable as an 
expense will no longer be determined by 
factors such as whether the lease requires 
rent to be paid in advance or in arrear, or 
whether the premises were being used for 
the administration on the day when rent fell 
due under the lease;

•  once an insolvent tenant enters liquidation 
or administration it must pay rent as an 
expense, accruing daily for each day that 
it uses the property for the benefit of the 
insolvent estate;

•  the fact that certain periodical payments, 
including rent, may be provable debts 
within an insolvency process does not 
preclude such debts being afforded priority 
and payable as expenses of the relevant 
process.

Continued on page 2

Game On: 
Administrators must pay as they go (for now)

Welcome
to the Spring edition 
of our Retail & Leisure 
Briefing
After six years as head of the Clarke Willmott 
retail sector Graham McIntyre has handed 
over responsibility to our two new sector 
heads: Peter Swinburn and William Juckes.

Peter specialises in retail portfolio 
management and acts for some of the UK’s 
largest retail chains.

William’s clients include retail investors, 
national retail chains and international fast 
food chains. He chairs the West of England 
Local Enterprise Partnership retail group 
and is a member of the Bristol Broadmead 
Business Improvement District sub-
committee.

Peter said “We are extremely grateful for all of 
Graham’s hard work in developing the sector.  
Under his guidance our team has grown in 
size, but particularly with regard to the scope 
of expertise that we offer.  William and I are 
taking over at a time of further expansion in 
CW’s retail and leisure sector and we look 
forward to reporting our experiences to you in 
future editions of Retail Line

Peter Swinburn 
Partner 
0845 209 1539 
peter.swinburn@
clarkewillmott.com

William Juckes 
Partner 
0845 209 1340 
william.juckes@
clarkewillmott.com
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Practical effects

The decision will inevitably mean a period of ‘wait and see’ for a landlord 
because whether or not rent is an expense is a question of fact to be 
determined after the event.  In many cases landlords will no longer be able 
to require payment in advance.  There will be cash flow consequences for 
both sides.

The decision will be welcomed by the insolvency profession for the clarity 
it provides and the consequential effect that such certainty will have on 
strategic planning. Every day that the property is needed for the benefit of 
the insolvent estate, the administrators or liquidators must pay for its use 
at a daily rate that should be calculated as part of any strategic review of a 
distressed business.

In certain circumstances the ruling will reduce the number of viable options 
for transferring businesses and assets from insolvent entities; in some cases 
eliminating them. A would-be pre-pack purchaser offering only deferred 
consideration and indemnities for rent is likely to prove even less attractive 
than previously. This could potentially result in more liquidations followed 
by disclaimers, but in circumstances where such a result suits neither the 
tenant nor the landlord we would expect a deal to be done.

Disputes will still arise as to what constitutes “benefit” to the insolvent estate 
and how long an insolvency practitioner has before he must decide whether 
or not the insolvent tenant requires the property. 

Merely not offering a surrender is unlikely to constitute a “benefit” to the 
insolvent estate, to the extent required to give rise to a liability for rent as 
an expense.  Nor is rent likely to be payable as an expense where the 
landlord benefits from the administrator or liquidator retaining possession, 
for example if it is receiving a licence fee from a pre-pack purchaser.  
Typical examples of benefits to the insolvent entity include trading from 
the premises, assigning them to a purchaser of the insolvent company’s 
business or selling the premises on the open market.

The decision attempts to reach an equitable balance of competing interests 
between the landlord of an insolvent tenant and the insolvent tenant’s other 
creditors. Concerns remain that in some cases officeholders will close 
stores earlier in order to avoid rent, but clarity on the expense position at 
least allows commercial entities to have sensible discussions about possible 
compromises.   

For further information please contact: 
Nicola Seager
Partner
0845 209 1246
nicola.seager@clarkewillmott.com

Ken MacLennan
Associate
0845 209 1325
ken.maclennan@clarkewillmott.com 

Game On: Administrators must pay as they go (for now) continued

The High Court was recently asked to determine whether an exclusion clause for 
“consequential losses” thwarted a supplier’s claim against a buyer for wrongful 
refusal to accept or pay for the supply of goods. 
The law

Under Section 50 of the Sale of Goods Act 1979, a seller has a cause of 
action against a buyer who wrongfully neglects or refuses to accept and 
pay for goods. The measure of damages is the estimated loss directly 
and naturally resulting, in the ordinary course of events, from the buyer’s 
breach of contract. If there is an available market for the contractual goods, 
damages are calculated by reference to the difference between the contract 
price and the market price at the time the goods ought to have been 
accepted or, if no time was fixed for acceptance, at the time of the refusal 
to accept the goods. 

Traditionally, suppliers have sought to avoid this risk (and being liable for 
damages in general) by including in their supply agreements an exclusion 
clause which excludes liability for loss of profits caused by a supplier’s 
breach of contract. 

Glencore Energy UK Ltd v Cirrus Oil Services Ltd [2014] EWHC 87 
(Comm)

The High Court, however, has recently confirmed that such an exclusion 
clause will not exclude liability under section 50 of the Act. The case 
concerned a contract for the supply of crude oil which the buyer rejected 
on the basis that it was not the blend of oil which it sought. The Court found 
that the buyer had wrongfully refused to accept the oil.

The contract between the parties included an exclusion clause which stated 
that neither party would be liable to the other for any loss of anticipated 
profits. The buyer sought to rely on this clause. However, the Court ruled 
that section 50 relates to damages for a loss of bargain and not for loss 
of profits and, therefore, the exclusion clause did not apply. The supplier 
was awarded damages of $2.5 million, which was the difference between 
the contract price and the market price on the date the buyer wrongfully 
rejected the oil.

The conclusion

The case highlights the need for buyers to ensure that an exclusion clause 
explicitly covers damages for a loss of bargain. For suppliers, the case is a 
useful reminder that another remedy may be available should a buyer refuse 
to accept delivery of goods which have been supplied. 

For further information please contact: 
Stuart Farr
Partner
0845 209 1051
stuart.farr@clarkewillmott.com

Adam Barrett
Solicitor
0845 209 1041
adam.barrett@clarkewillmott.com

Case report: 
“loss of bargain” results in multi-million dollar recovery for supplier
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The Court of Justice of the European Union (CJEU) has held that counterfeit goods 
which have been ordered online and for private use from outside the EU infringe EU 
law and can therefore be seized by Customs.
The CJEU decided that if a website outside the EU makes a sale to a 
consumer in the EU and those goods infringe a copyright or trade mark 
within the EU, then this is sufficient for the goods in question to be detained 
under Customs Regulation 1383/2003 which allowed goods to be seized 
by Customs on the suspicion that goods infringed the intellectual property 
rights of the relevant rights holder (this regulation was replaced on 1 
January 2014 by Customs Regulation 608/2013).

In the case of Martin Blomqvist v Rolex SA, Manufacture des Montres Rolex 
SA (Case C-98/13) a fake Rolex branded watch was purchased in January 
2010 by a Danish individual, Martin Blomqvist, from a website based in 
China via the English language version of the website.  The fake watch was 
sent to Mr Blomqvist from Hong Kong by post.  The package containing the 
watch was held by Danish Customs under Customs Regulation 1383/2003 
on suspicion that the watch was a counterfeit version of a genuine Rolex 
watch and that there was as a result a breach of copyright.  Both Rolex and 
Mr Blomqvist were informed of this action and Rolex issued proceedings 
in the Danish courts for an order that the item be permanently seized and 
subsequently destroyed by Danish Customs.  Mr Blomqvist appealed the 
decision on the basis that the item had been purchased for his personal use 
and not in the course of trade and accordingly that it did not breach the law 
regarding copyright and trade marks in Denmark.  The Danish court referred 
the question of whether this importation amounted to an infringement to the 
CJEU.

Although the website was based outside the EU in a jurisdiction where 
Rolex did not have the same protection for its rights as in Denmark, the 
CJEU held that these rights may be infringed where the goods coming from 
outside of the EU are subject to a commercial act directed at consumers in 
the territory (such as a sale, offer for sale or advertising), even before their 
arrival into the Member State.  It is worthwhile remembering that goods held 
by Customs are deemed to have not arrived into a Member State until they 
have passed through Customs.

Accordingly, it has now been decided that goods which are imitations or 
copies of goods protected in the EU under trade mark or copyright law that 
come from outside the EU can be classified as counterfeit or pirated goods 
where it has been proven that they are intended to be put on sale in the EU.  
A brand holder only needs to be able to show that the goods have either 
been offered for sale or sold to a consumer in the EU in order for the goods 
to be infringing.

The Advocate General held that “distribution to the public must be 
considered proven where a contract of sale and dispatch has been 
concluded”.  He also determined that Regulation 1383/2003 must be 
interpreted as meaning that “the holder of an intellectual property right over 
goods sold to a person residing in the Member State through an online 
sales website in a non-member country enjoys the protection afforded 
to that holder by that regulation at the time when those goods enter the 
territory of that Member State merely by virtue of the acquisition of those 
goods”.

Roy Crozier commenting on the decision said “This confirmation is of 
great assistance to rights holders who find that they are being targeted by 
websites based outside of the EU which sell infringing goods into the EU 
marketplace and reflects the approach the UK Customs have been taking 
for many years.  It will assist brands in getting further goods seized at 
Customs but also in attempting to get such websites removed from Google 
search results.  In concert with the new procedure for small consignments 
this could result in a significant increase in the number of single item 
packages and small consignments being seized.  It is therefore essential 
that brand holders update their Customs Applications with as much 
information as possible regarding known counterfeit websites and known 
infringers and sellers outside the EU as this will assist Customs in seizing 
items from those infringers which are destined for the EU marketplace, even 
if the goods are claimed to be for personal use.”

For further information please contact: 
Roy Crozier
Partner
0845 209 1900
roy.crozier@clarkewillmott.com

Counterfeit goods bought online by 
consumers can be seized
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Commercial Rent Arrears Recovery (CRAR) came into force on 6 April 2014, 
replacing the common law remedy of distress for rent and sums reserved as rent.

Directors may be aware of the potential for personal liability for company debts 
following insolvency, but it is less well known that HMRC can impose personal 
liability regarding debts that are outside of insolvency.

CRAR is more limited and likely to be less effective for lots of landlords than 
distress has been.  In particular:

•  It cannot be used for service charges, insurance or other sums which 
are not the principal rent or VAT or interest on that, even if the lease 
reserves those as rent or expressly states that distress can be levied 
for these sums

•  It cannot be used for mixed use premises

•  Only an Enforcement Agent (with the appropriate court certification) 
can take control of a tenant’s goods to recover rent.  The Landlord 
cannot take control of the goods himself

•  There are strict notice requirements to be met at every stage, critically, 
not less than seven clear days notice must be given before attending 
premises to start the process and no instruction can be given to start 
the process until the rent is at least seven days overdue

It is not possible to contract out of CRAR.

CRAR also changes the procedure by which a sub tenant can be made to 
pay rent direct to the head landlord if the tenant’s rent is in arrear.   Diverting 

Tax avoidance has been high in the public consciousness since the start 
of the economic downturn and recent budgets have reflected successive 
government intentions to provide HMRC with the powers it needs to crack 
down on avoidance.  Since 2003 when HMRC lost its preferential creditor 
status in formal insolvencies, the taxman has been using a raft of powers 
to attempt to prevent companies from using HMRC as a cost effective but 
involuntary banker and overdraft provider.   

As well as enforcing personal liability on directors, HMRC can impose strict 
conditions on other companies within the group, or any new company with 
which the directors are associated.  This can drastically affect cash flow 
and can create funding issues, effectively removing the protection otherwise 
afforded by incorporation. 

A company has a statutory obligation to pay PAYE and NIC to HMRC within 
14 days from the end of the month in which the deductions were made 
and, since April 2013, it is a requirement to notify HMRC in ‘real time’ of 
PAYE deductions.  Despite this, many companies have significant PAYE and 
NIC arrears. Since 1999, HMRC has had the power pursuant to section 
121C of the Social Security Administration Act 1992 to issue a Personal 
Liability Notice where:

•  a body corporate has failed to pay the contributions due at or within 
the prescribed time; and

•  that failure is, in the opinion of HMRC, attributable to the fraud or 
neglect of one or more individuals who at the time were ‘officers’ of 
the company.  Such officers are known as ‘culpable officers’.

The provisions only apply to the more serious levels of neglect, but HMRC 
has confirmed that they will seek to enforce the provisions where there has 
been a persistent failure to pay NIC or PAYE while making payments to 
other creditors or connected persons, or where the ‘culpable officer’ has 
been associated with previous companies which have also failed to comply 
with their statutory tax obligations.

If an existing company which owes unpaid tax to HMRC sets up a new 
company to trade in the same business, HMRC is entitled to ask for 
advance security for VAT, NICs and PAY (among others). Security is usually 
required in the form of cash and can be up to the full year’s expected 
tax liability in advance which, no doubt, would seriously impact on the 
cash-flow of the new company.  It is a criminal offence to continue to trade 
without giving that security.

For further information about personal liability or any other insolvency 
issues, please contact:

Marina Rogers-Nash
Associate
0845 209 1491
marina.rogers-nash@clarkewillmott.com

sub rents is a particularly useful remedy where the tenant is insolvent.  
Under CRAR there are new prescribed forms and strict rules about when 
and how much rent a sub tenant has to pay and when such payment will 
release the sub tenant from the obligation to pay the tenant.

CRAR is one of the remedies available to landlords faced with rent arrears.  
Other remedies are not restricted to rent alone and can be commenced 
sooner.   We provide a fixed price arrears collection service and advice on 
other remedies including claims against former tenants and guarantors, 
forfeiture and drawing down rent deposits.

For further information please contact: 
Nicola Seager
Partner
0845 209 1246
nicola.seager@clarkewillmott.com

Simon Freeman
Partner
0845 209 1474
simon.freeman@clarkewillmott.com

CRAR: 
new rules for recovery of commercial rent arrears 

clarkewillmott.com Great service... Great people...

Directors: 
personal liability for unpaid company taxes
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Prevention of illegal working and 
establishing the right to work in the UK

clarkewillmott.com Great service... Great people...

It is unlawful for an employer to employ someone who does not have the right to 
work in the UK or who is working in breach of the conditions imposed on their right 
to stay in the UK.
An employer must carry out mandatory checks before an employee starts 
working for them and must also keep a record of those checks. 

Employing an illegal foreign migrant can give rise to both civil and criminal 
sanctions. If an employer negligently employs someone who does not 
have the right to be employed in the UK a penalty could be imposed of up 
to £20,000 per individual employee employed. If an employer knowingly 
employs such a person, the employer may commit a criminal offence. An 
offence is committed if an employer “knowingly employs an individual who 
does not have the appropriate permission to undertake the work for which 
they are employed”. The criminal penalty ranges from a summary conviction 
or a fine of up to £5,000 per employee and/or six months imprisonment up 
to a conviction of indictment (for which there is no upper limit for the fine 
and up to two years imprisonment). 

The penalties for employing someone who does not have the right to work 
in the UK are severe, but steps can be taken which will alleviate the risks for 
employers. 

By carrying out the mandatory document checks you can be sure that 
you are only employing people who are legally entitled to work in the UK. 
You may be able to rely on the ‘statutory excuse’ if the checks have been 
completed and it later transpires that an employee is not entitled to work in 
the UK. There are four key points to remember:

• you can only rely on the statutory excuse if you “correctly carry out 
checks on acceptable documents before a person starts working for 
you”;

• where a person has a time restriction on how long they can stay in 
the UK as an employer  you will only have protection if you carry out 
the documents checks at least once every twelve months. You must 
also request confirmation of the employee’s circumstances, and any 
subsequent application to maintain their permission to work in the UK, 
if their visa would otherwise expire in less than 12 months;

• if there are any restrictions on the type or hours of work someone is 
entitled to do, you must make sure that you adhere to the restrictions; 
and

• there is no excuse for knowingly employing someone who does not 
have the right to work in the UK.

Process to be followed and acceptable documents:

The UK Border Agency’s prescribed list of acceptable documents (List A 
and List B) can be found here.

1. Request the relevant documents from List A (where someone has an 
on going right to work in the UK) or List B (where someone is entitled 
to work in the UK for a limited period of time). 

2. For every document provided you must take reasonable steps to 
satisfy yourself that the document is genuine, that it is being presented 
by the person to whom it relates and that they are entitled to do the 
type of work you wish to employ them for. 

3. Ensure that you take copies of the relevant pages of the documents in 
a form which cannot be altered at a later date.

Top tips:

• carry out the same checks on every person who begins work with 
you as this reduces the risk of discrimination claims;

• only accept original documents – photocopies will not be 
acceptable;

• check that the person is still within any relevant time limits imposed 
on their right to stay in the UK;

• check details of any UK government endorsements (visa 
documents or biometric residence permits) to ensure that they are 
entitled to do the type of work that you are employing them to do;

• only accept genuine documents – if a document looks like it may not 
be genuine, ask for an alternative, for example:

 • check that the photograph looks like the person presenting it;

 • check that the date of birth on the document seems consistent 
with the age of the person presenting it;

 • check that the documents have not been tampered with; and

 • if there is a lack of consistency in the names provided on two 
documents, request a third which may explain this discrepancy 
(e.g. a marriage certificate or evidence of divorce). 

If you require any further assistance on any of the points raised in this 
article, please contact:  

Marc Long
Partner
0845 209 1581
marc.long@clarkewillmott.com 
 
Sharon Latham
Partner
0845 209 1332
sharon.latham@clarkewillmott.com
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The Real Estate teams at Clarke Willmott LLP and Willis are pleased to present this 
FREE one hour seminar on Legal Indemnities and Environmental Risks on Tuesday 
13 May 2014 at Clarke Willmott’s Bristol office.
The first part of the seminar will explore legal indemnities generally. Property 
ownership and development can be financially rewarding but it does 
not come without risks. You will try to protect them with tightly worded 
contracts and advice, but occasionally there are unknowns where only an 
indemnity insurance policy will suffice. The speakers will consider the issues 
that delay your deals and how to insure against them.

The second part of the seminar will consider environmental issues, in 
particular the relationship between the property and construction industries 
and the environment which has improved remarkably in recent years 
in terms of management systems, recycling and awareness of carbon 
footprints. In contrast, an understanding of the potential impact of pollution 
on the brand and the balance sheet has yet to be fully developed across 
the UK.

Our speakers will demonstrate that recent legislation has created onerous 
liabilities and allow delegates to take an informed view as to whether they 
should explore specialist insurance solutions or at least ‘self-insure’ on the 
basis of a full understanding of the facts.

The session is aimed at property professionals, developers, investors, 
owners and anyone dealing with property transactions on a day to day 
basis. Following the seminar delegates should be able to identify the issues 
that might arise in transactions at a much earlier stage enabling them to be 
addressed quickly so as to avoid delays.

Speakers

Simon Day, Senior Associate, Clarke Willmott LLP 

Graham Waller, Account Executive, Willis Real Estate Practice

Neil Baker, Head of Planning, Clarke Willmott LLP

David Brierley, Account Director, Willis UK Retail

Schedule

4:30pm - Registration

5:00pm - Presentations

6:00pm - Q&A

6:15pm - Networking - with drinks and canapes

If you would like to attend, or for further information about this seminar, 
please contact Kelly Hall on 0845 209 1436 or email  
kelly.hall@clarkewillmott.com.

Event: Legal Indemnities and Environmental Risk Seminar

If you would like to receive future editions of Retail Line, please contact news@clarkewillmott.com
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