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In this edition we look at the Community Infrastructure Levy and 
social housing relief and the high-profile case against the Tate 
Gallery on whether overlooking is a private nuisance, as well as 
several issues related to the current pandemic, including the 
Coronavirus Job Retention Scheme and dealing with the effects of 
the pandemic on construction sites. Whilst the lockdown continues 
to present many challenges and a great deal of uncertainty, 
having spoken to many of our clients I am heartened by the efforts 
everyone is making to provide excellent care and support for 
residents and communities and finding opportunities. 

At Clarke Willmott, the majority of our staff are working from home, 
with just a skeleton team providing essential services from three of 
our seven offices. Thanks to our excellent IT support it’s ‘business 
as usual’ and we continue to support our clients with the best 
possible advice and service during this challenging time. 

Our annual programme of conferences and other events is 
necessarily on hold, but we continue to share knowledge and 
provide client training via webinars and video conferencing. Within 
our new CW Legal Hub we have also set up a COVID-19 FAQ 
to answer some of our clients’ common questions relating to the 
pandemic. The FAQ is being constantly updated, so do please 
send us any questions you would like answered.

For those who have not yet heard, I’m pleased to share with 
you the news that I was recently invited to join Clarke Willmott’s 
board as Managing Director of our Property Services division. I will 
continue to play an active role in our sector, but to enable me time 
to focus on my new firm-wide role, I have stepped down from my 
role of sector lead. 

Kary Withers 
Managing Director 
0345 209 1469 
kary.withers@clarkewillmott.com

In my place, Vicky Kells, head of social housing finance, and 
Lindsay Felstead, head of housing management, took over as 
joint social housing sector leads on 1 May 2020. Both Vicky 
and Lindsay hold key roles in the sector and bring with them many 
years of valuable sector experience. Vicky and Lindsay will be well-
known by many of you already. I am sure you will join me in wishing 
them all the best as they continue to develop our services and 
support our clients in the sector. 

I wish you and your families all the best during these challenging 
times and look forward to seeing you all very soon.

New ways of working and a new 
leadership team
Welcome to our Spring newsletter.

https://www.clarkewillmott.com/legalhub/?utm_source=Newsletter&utm_medium=PDF&utm_campaign=SHSpring2020
https://www.clarkewillmott.com/supporting-you-through-covid-19-coronavirus/?utm_source=Newsletter&utm_medium=PDF&utm_campaign=SHSpring2020
mailto:kary.withers%40clarkewillmott.com?subject=New%20ways%20of%20working%20and%20a%20new%20leadership%20team
https://www.clarkewillmott.com/find-a-solicitor/vicky-kells/?utm_source=Newsletter&utm_medium=PDF&utm_campaign=SHSpring2020
https://www.clarkewillmott.com/find-a-solicitor/lindsay-felstead/?utm_source=Newsletter&utm_medium=PDF&utm_campaign=SHSpring2020
https://www.clarkewillmott.com/news/joint-social-housing-heads-announced-at-clarke-willmott/?utm_source=Newsletter&utm_medium=PDF&utm_campaign=SHSpring2020
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In the recent case of Emambux v Innisfree Housing Association Ltd 
[2019] EWCA Civ 2048 the Court of Appeal (“the Court”) dismissed 
an appeal to grant permission to extend time for filing an appeal 
against a suspended committal order and an extended injunction 
order. The case addresses two key issues: 

1. Seeking to rely on fresh evidence at the appeal, and

2. Seeking an extension of time for filing notice of appeal.

Background 

The Respondent, a housing association, obtained a without notice 
injunction against the Appellant under sections1 and 4 of the Anti-
Social Behaviour Crime and Policing Act 2014 on 16 January 2018 
(which was subsequently amended). 

The injunction order prohibited the Appellant, at paragraph 3, from 
“using, or threatening the use of, violence . . .” and at paragraph 
4 from conduct that was likely to cause “harassment, alarm or 
distress” to other residents. A Power of Arrest was also attached to 
paragraph 3.

Another resident alleged that the Appellant breached the terms 
of the injunction which resulted in him being arrested for breach 
of paragraph 3. The committal proceedings were also amended 
to rely on additional breaches of paragraph 4  mainly relating to 
allegations of playing loud music. 

At trial on 6 September 2018 the Judge found the majority of 
breaches had been proven. The Appellant received a suspended 
sentence of eight weeks and the injunction order (as amended) was 
extended. 

The Appellant sought to appeal the decision believing that he and 
his family were victims of a conspiracy. The Appellant believed that 
his family was evicted so that his child could be placed in the care 
of the local authority. The Appellant sought to bring forward ‘new’ 
evidence to support this conspiracy. 

Can additional evidence be 
brought to appeal?

Nistha Sharma 
Paralegal  
0345 209 1846 
nistha.sharma@clarkewillmott.com

Fresh evidence 

The ‘new’ evidence, included two CDs and other documents 
appended to a witness statement, which was filed late. After due 
consideration, the Court concluded this did not satisfy the test set 
out in Ladd v Marshall [1954] EWCA Civ 1. 

The Appellant failed to satisfy the Court, that firstly, the evidence 
could not have been brought forward at trial, secondly that 
the evidence would have had an important significance on the 
outcome of the trial, and thirdly that the evidence was credible.

Permission to rely on the ‘new’ evidence was refused.

Seeking an extension of time 

The Appellant sought an extension of time to file his appeal notices, 
which were about eight months out of time. His reasons were: 

1. He had been misled by his legal representatives and did not 
know that he could appeal, and 

2. He had been dealing with other court proceedings and had to 
manage both court matters. 

The Court ruled that the Appellant had provided no good reason for 
the delay in filing the appeal notices and permission to extend was 
refused.

The Appeal was dismissed. At the time of writing, the Appellant has 
made an application to the Supreme Court to appeal the decision. 
However, key points from the case to date are:

1. Emambux reinforces the longstanding principles of Ladd v 
Marshall. 

2. File your appeal notices in time!

For further information, please contact:

mailto:nistha.sharma%40clarkewillmott.com?subject=Can%20additional%20evidence%20be%20brought%20to%20appeal?
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National Living Wage (NLW) and National Minimum Wage 
(NMW)

The updated guidance has clarified that individuals are only entitled 
to the minimum wage for the hours they actually work. This 
means that if employees are furloughed and do not work, it will be 
acceptable that paying 80% of their normal earnings would take 
them below the minimum wage. 

However, they will be entitled to be paid NMW for any time spent 
training, and they must be paid 100% of their pay for any holiday 
days.

Which employees do you select to go on to furlough?

There are no rules laid down by the Government as to selection 
once an employer has decided it needs to furlough some staff. 
Naturally, no decisions must be made on discriminatory grounds 
contrary to the Equality Act 2010.

How do I make a claim?

HMRC has opened a new portal for claims. You will need to have 
various information ready. A step-by-step guide is available on the 
Gov.uk website.

How we can help

Implementing the furlough arrangements correctly and quickly, so 
that employers can reduce salary costs and avoid employment 
tribunal claims, will need specialist employment law advice. The 
proper agreements must be in place with employees to vary their 
contracts of employment and to make the new pay arrangements 
effective.

Our specialist Employment Team is on hand to assist with all 
furlough arrangements. We can also advise on the following.

• Lay-offs;

• Short-time working;

• Reduced hours and pay arrangements; and

• Redundancies and restructurings.

We know that expenditure at this time is an issue for almost all 
businesses. Any work we undertake for you can be on a fixed 
or capped fee basis so you know what you will be spending in 
advance.advance.

This article is correct as at the date of its publication but it is not This article is correct as at the date of its publication but it is not 
intended to be a definitive statement of the law nor relied on as intended to be a definitive statement of the law nor relied on as 
advice but instead it provides general guidance.advice but instead it provides general guidance.

For more information, please contact:

Anna Youngs 
Partner 
0345 209 1644 
anna.youngs@clarkewillmott.com

With the portal now live, and the Scheme due to continue until 
at least the end of October 2020 (subject to some revisions from 
August), there is still time for employers to make use of the Scheme 
to recover staff costs where their business has been affected by 
coronavirus.

Furloughing staff involves discussing options with staff and making 
any changes to employment contracts by agreement. Please 
remember that all employment law will continue to apply and so 
businesses may need legal advice on the process.

Who can apply?

The scheme will apply to all UK employers that had a PAYE scheme 
in place on 28 February 2020. Any organisation with employees 
may apply, including charities, recruitment agencies and public 
authorities.

What does “furlough” mean?

Under the Scheme, “furlough” is a period of leave agreed between 
the employer and the employee where the employee is instructed 
not to, and agrees not to, undertake any work for their employer 
(or an associated employer as defined by the Scheme) during their 
period of furlough.

Whilst during the initial period of the Scheme (likely until 31 July 
2020) employees cannot do any work for their employer, or 
anything that would generate revenue, they are able to undertake 
training during this time. From August 2020, it is expected that 
employees will be able to undertake work for their employers, 
with the employer therefore contributing to wage costs. Further 
Government guidance on the amendments to the Scheme is due 
by the end of May 2020.

Please note that to claim under the Scheme, the minimum 
period of furlough for any individual employee is three 
weeks.  

How much will be paid under the Job Retention Scheme?

Employers can claim 80% of wage costs up to a cap of £2,500 
per month, plus (not including) the associated employer NICs and 
minimum auto-enrolment pension contributions on that wage. Fees 
and bonuses are not included. As above, details of amendments to 
the Scheme are due to be published by the end of May.

An employer can choose to ‘top up’ to 100% of salary, but does 
not have to. 

Please note that altering contractual terms of employees 
should be by agreement, otherwise employers risk breach of 
contract, Constructive Dismissal and other Tribunal claims. 
In addition, the Scheme guidance requires that furlough is 
agreed between employer and employee.

Coronavirus: Government Job Retention Scheme 
and furloughed workers
The Government’s Coronavirus Job Retention Scheme (otherwise known 
as the Furlough Scheme) has been updated several times since the 
Scheme was first announced.

https://www.gov.uk/guidance/claim-for-wages-through-the-coronavirus-job-retention-scheme
https://www.clarkewillmott.com/legal-services/employment-hr/?utm_source=Newsletter&utm_medium=PDF&utm_campaign=SHSpring2020
mailto:anna.youngs%40clarkewillmott.com?subject=Coronavirus%3A%20Government%20Job%20Retention%20Scheme%20and%20furloughed%20workers


04 Social Housing Newsletter Spring 2020

Bi rm ingham • B r i s to l  • Ca rd i f f  • London  • Manches te r  • Sou thampton  • Taun ton

The intricacies of the Community Infrastructure Levy Regulations 2010 
(“the Regulations”) are a thorn in the side for many Registered Providers. 
However, not only do we have to contend with the complexities 
of the drafting of the Regulations themselves but also the 
misinterpretation of the Regulations by Charging Authorities.

In particular, we are seeing an increasing number of Authorities who 
will not allow social housing relief to be claimed unless the owner 
of the dwellings is compelled to deliver them as social housing by a 
planning obligation (also known as a s.106 Agreement or Unilateral 
Undertaking).

The delivery of affordable housing is often secured by a planning 
obligation entered into before planning permission is granted. 
However, this is not always the case. 

Increasingly Registered Providers are providing sites as 100% 
affordable housing or are providing in excess of the policy 
requirement. However, many are being told by Charging Authorities 
that unless they enter into a planning obligation to bind all of the 
affordable dwellings, the relief will not be granted. 

The Regulations allow for qualifying dwellings to be eligible for 
social housing relief. This means that the CIL liability for the relevant 
dwellings will be zero and often results in significant savings. In 
order to qualify, a dwelling must satisfy at least one of the five 
criteria set out in Regulation 49. The criteria relate to how and by 
whom the dwelling is let, and on what sort of tenancy. There is 
no requirement that the qualifying dwelling must be delivered and 
occupied as affordable housing pursuant to a planning obligation. 

Social housing relief must be applied for and granted before 
development starts. It is often one of the final steps to be 
completed before a developer can make a start on site. Therefore, 
all parties will be keen to see this issue resolved as quickly as 
possible. With some Authorities, the argument regarding the 
legitimacy of a request for a planning obligation can take longer to 
resolve than simply entering into the planning obligation. Registered 
Providers are, therefore, under considerable pressure to capitulate 
to the request.  

Whilst conceding the point may appear to be the course of least 
resistance, it is important to bear in mind the risks of doing so. A 
planning obligation will often affect the valuation of the properties 
(which could otherwise be valued on an open market basis). It 
will often reduce flexibility with regards to tenures, rent levels and 
allocations. Further, the additional legal costs and delays often 
experienced in negotiating such planning obligations should not be 
underestimated. Therefore, this option is not as straightforward as 
it may at first appear. 

The key point to bear in mind is that Authorities are not lawfully 
able to require a planning obligation to be completed before 
granting social housing relief. They must determine any application 
for relief solely having regard to the five criteria set out within the 
Regulations. If the dwellings satisfy the criteria, they are eligible for 
the relief. 

We are aware of instances in Malvern Hills District Council and 
Huntingdonshire District Council (amongst other authorities) where 
this has recently been raised. Malvern Hills District Council has 
now accepted that the affordable dwellings do not need to be 
bound by a s.106 in order to be a “qualifying dwelling”. However, 
Huntingdonshire are yet to agree. 

To settle the issue once and for all, the requirement for a planning 
obligation needs to be challenged and resolved through the 
appeals process. This will no doubt be a time consuming and 
costly exercise that most Registered Providers will be unwilling to 
pursue at the current time. 

For further information, please contact:

Community Infrastructure Levy  
and social housing relief

Jade Lyus 
Associate 
0345 209 1667 
jade.lyus@clarkewillmott.com

mailto:jade.lyus%40clarkewillmott.com?subject=Community%20Infrastructure%20Levy%20%0Aand%20social%20housing%20relief
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In the highly publicised case of Fearne & Others v The Board of Trustees 
of the Tate Gallery [2020] EWCA Civ 104, the Court of Appeal upheld the 
decision of the High Court and confirmed that there is no actionable 
nuisance for one property overlooking another. 

Court of Appeal confirm overlooking is not a 
private nuisance

Tara Moseley 
Solicitor 
0345 209 1050 
tara.moseley@clarkewillmott.com

The law of nuisance does not provide a remedy for every 
annoyance to a neighbour. 

The facts 

The claimants were long leaseholders in a development adjacent 
to the Tate Modern art gallery. Each property had floor-to-ceiling 
windows. A viewing gallery was installed at the Tate Modern and 
visitors had an uninterrupted view directly into the living area of the 
claimants. 

The claimants sought an injunction requiring the viewing gallery to 
be closed alleging the use of it unreasonably interfered with their 
enjoyment of their flats, causing a nuisance. They also alleged that 
the Tate Modern was in breach of the European Commission’s 
Human Rights Act 1998 (ECHR) as the overlooking infringed their 
right to respect for private and family life pursuant to Article 8 of the 
ECHR.  

The High Court held that there was no actionable nuisance and in 
purchasing flats with floor-to-ceiling windows, the claimants had 
submitted themselves to increased sensitivity to privacy. 

The claimants appealed the decision. 

Court of Appeal decision

The appeal was dismissed, and the Court of Appeal gave the 
following reasons: 

• Overlooking is not capable of constituting a nuisance. It does 
not satisfy the legal test that requires an interference with a 
property right, as opposed to a person’s invasion of privacy.  
The interreference must have had an impact on the use of the 
land, causing damage to interest in the property, which it did 
not.  

• No previous case law has established that mere overlooking 
gave rise to an action for private nuisance.

• Nuisance cannot be considered with Article 8 and overlaying 
them would create a distortion. The law of nuisance deals 
strictly with property rights and not the rights of a person. 

Impact of the decision 

This is a welcome judgment for registered providers with housing 
stock in built-up areas, or with current or proposed developments 
being built in areas where they will overlook other properties. If 
the case had been decided in favour of the claimants, it would 
have created a precedent enabling neighbours to commence 
proceedings for private nuisance and objections being raised 
to new developments on this basis. This would have had a 
detrimental impact on the already limited availability of housing, 
social or otherwise.   

However, this judgment does not provide carte blanche for 
developments to avoid liability for nuisance claims entirely. 
Consideration must still be given to other potential nuisance claims 
that new developments may bring such as interference with rights 
to light or noise nuisance caused by the building works. 

For further information, please contact:

mailto:tara.moseley%40clarkewillmott.com?subject=Court%20of%20Appeal%20confirm%20overlooking%20is%20not%20a%20private%20nuisance
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If you would like to receive future editions of our Social Housing Newsletter or if you have any comments or suggestions for the newsletter please 
contact: news@clarkewillmott.com

Most of our RP clients working on  live construction projects use 
construction contracts based on a JCT standard form.
Pursuant to those contracts, contractors up and down the country 
have been giving notice to their clients of delays caused by the 
coronavirus pandemic and its effects on the supply of labour and 
materials. The majority of contractors also closed their sites at the 
end of March, at least temporarily, while they updated their risk 
assessments and working methods. It is fair to say that initially 
there was some confusion over how the Government’s lockdown 
and social distancing restrictions were intended to apply to the 
construction sector. I think most people would now accept that 
such confusion has been sufficiently clarified: sites can and should 
now be safely opened. However, not all of them are.

The pandemic and its effect on supplies will be treated as a force 
majeure event and / or the exercise of government powers. Those 
events will most likely entitle the contractor to an extension of time 
(and a shield to liquidated delay damages) but not to any extra 
money (loss and expense). 

Initially there was some concern that sites might stay closed 
for two months or more; and that might entitle either party to 
terminate the contract as the JCT standard form of contract 
allows. That scenario now seems unlikely to be applicable except 

perhaps in exceptional circumstances. It is also worth stressing the 
importance of not conflating a closure of the site and a suspension 
of work under the contract. Even if the site is closed, there may well 
be certain important activities which the Contractor can progress. 
It is also worth remembering that the contractor will always have an 
overarching duty to mitigate any delays.

The key for RPs is to make sure they keep up the dialogue 
with their contractors and get all the information they and their 
consultants need to understand what the contractor has been 
doing to mitigate the delays and to safely open the site  as quickly 
as possible. Where the site has been closed, the contractor 
needs to demonstrate that it was continuing any activities it could 
progress. Once the Client and its professional team has all that 
information,  it can fully understand what extension of time the 
contractor is due as a result of the pandemic.

For more information, please contact:

Dealing with the effects of the pandemic on construction 
sites

James Driver 
Partner 
0345 209 1363 
james.driver@clarkewillmott.com

mailto:news%40clarkewillmott.com?subject=Subscribe%3A%20Social%20Housing%20Newsletter
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