
Welcome
to the first edition 
of our quarterly Court 
of Protection & Health 

and Social 
Care Law 
Briefing

In this edition, we look back over the recent 
months and provide you with a brief overview 
of the key developments, judgments in the 
field of health and social care law, with a 
focus on cases in the Court of Protection and 
issues that are of importance to our clients 
and their families. For more frequent updates, 
please visit our blog or follow us on twitter 
@CWCoP. 

If there are any issues you wish to discuss 
further, please contact a member of our team  
or visit our website for more information.

If you know of anyone who would be 
interested in receiving this newsletter, please 
contact news@clarkewillmott.com.

Anthony Fairweather
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clarkewillmott.com Great service... Great people...

Anthony Fairweather leads the Court of 
Protection team and is the only Court of 
Protection panel Deputy in Bristol, this 
appointment has recently been extended to 
2015. He manages the financial affairs of over 
60 patients and in each edition he will provide an 
insightful perspective into his work. 

We welcome Joanna Burton to our expanding 
team. Joanna is an experienced Court of 
Protection and Adult Services Solicitor, having 
joined us from a large Local Authority legal 
department. Joanna is well-known for her 
sensible approaches to complex situations 
involving vulnerable adults and will be working 
closely with Jess Flanagan (formerly Connelly) to 
expand the health and welfare law advice and 
assistance that Clarke Willmott has to offer. 

We are delighted to be hosting a series of 
seminars ‘Adults, Incapacity and Their 
Personal Lives’ at our Southampton and 
Bristol offices. The issue of capacity to consent 

to sexual relations has recently been before the 
Court of Appeal and Jess Flanagan discusses 
the reasoning behind the decision, below. 

Our Personal Injury colleagues are hosting a 
‘Paediatric Brain Injury Training Day’ on 11 
March 2014. This is set to be a hugely interesting 
and informative day. If you would like to attend, 
please contact events@clarkewillmott.com.

John McKendrick, a barrister from Outer Temple 
Chambers will be speaking at both events. John 
is also the first subject of our series of interviews 
with notable individuals in our ‘Focus on…’ 
feature above. If any of our readers would like to 
be interviewed for future editions, please contact 
Jess Flanagan for further information. 

In addition to discussing recent cases, we 
provide an overview of the work we are doing in 
the community to raise awareness of caring and 
supporting those with dementia and their carers, 
and links to various articles and publications of 
interest.

A word from the team:

Recent Cases:
Court of Protection: Capacity to consent to 
sexual relations 

Current case law relating to an individual’s 
capacity to consent to sexual relations or to 
marry is confusing. A finding that someone lacks 
capacity will have a huge impact on that person’s 
life. Click here to find out more.

Jess Flanagan has prepared a more detailed 
version of this piece, which is published on her 
personal blog. Click here to find out more.

Court of Protection and High Court: Forced 
Caesarean-Section cases

The press reported a Court of Protection case 
where an NHS Trust was authorised to carry out 
a caesarean section on a 32 year old mentally ill 
woman. Click here to find out more.

Court of Protection: LPAs

Alison Lamont discusses a recent Court of 
Protection case where an attorney was replaced 
by a Panel Deputy. Click here to find out more.

http://www.elderlycarelaw.com/
https://twitter.com/CWCoP
http://www.clarkewillmott.com/
mailto:news%40clarkewillmott.com?subject=Court%20of%20Protection%20%26%20Health%20and%20Social%20Care%20Law%20Newsletter
http://www.clarkewillmott.com/people/19
http://www.clarkewillmott.com/people/Joanna-Burton/290
http://www.clarkewillmott.com/events/Adults-Incapacity-and-Their-Personal-Lives/28
http://www.clarkewillmott.com/events/Adults-Incapacity-and-Their-Personal-Lives/29
mailto:http://www.clarkewillmott.com/events/Paediatric-Brain-Injury-Training-Day/22?subject=
mailto:events%40clarkewillmott.com?subject=Paediatric%20Brain%20Injury%20Training%20Day
mailto:jess.connelly%40clarkewillmott.com?subject=
http://www.clarkewillmott.com/blog/read/court-of-protection-capacity-to-consent-to-sexual-relations/523
http://jessconnelly.co.uk/court-of-appeal-on-the-issue-of-capacity-to-consent-to-sexual-relations-im-lm-ab-and-lcc-2014-ewca-civ-37/
http://www.clarkewillmott.com/blog/read/caesarean-sections-transparency-and-serious-medical-treatment-cases/528
http://www.clarkewillmott.com/blog/read/public-guardian-v-jm-another-cautionary-tale-for-attorneys/529
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“The intention of the [Mental Capacity] Act 
is not to dress an incapacitous person in 
forensic cotton wool but to allow them as far 
as possible to make the same mistakes that all 
other human beings are at liberty to make and 
not infrequently do.” 

Mr Justice Hedley  
[2013] EWHC 50 (COP)

Articles & Publications:
The Care Bill

For vulnerable adults, one of the most important pieces of legislation 
going through Parliament at this time is the Care Bill. It has already been 
the source of significant debate in the House of Commons and the Joint 
Committee on Human Rights has just published a report, which can be 
found here. We will be commenting on this throughout the next couple of 
months and hope to provide you with updates in coming editions. 

Joanna Burton will also be providing updates on community care changes 
and developments as well as interesting community care cases and 
developments.

Call for Advocates to provide a view

The Mental Health Foundation (incorporating the Foundation for People 
with Learning Disabilities) has been commissioned to carry out a scoping 
exercise around how a sustainable mechanism might be developed to 
enable a stronger voice for advocacy. Click here to find out more.

Deprivation of Liberty Safeguards

The CQC’s annual report on DOLS has now been released and can be 
found here.

Protection v Autonomy

Please follow the link below to an inspiring speech given by Sir Mark Hedley 
(retired Court of Protection and Family Judge) given to the 2013 Mental 
Health Lawyers Association Conference, in which he reminds us of the 
proper balance to be struck between protection and autonomy. A favourite 
quote has always been that the law should not be there to wrap those who 
lack capacity in cotton wool:

Read: The “Right” to take foolish decisions.

Event:
Adults, Incapacity and Their Personal Lives:

Friday 28 February 2014 – Southampton office

Tuesday 4 March 2014 – Bristol office

For further information, or if you would like to attend either of 
these events, please contact events@arkewillmott.com.

http://www.mentalhealthlaw.co.uk/images/Re_P_%28abortion%29_%282013%29_EWHC_50_%28COP%29%2C_%282013%29_MHLO_1.pdf
http://www.publications.parliament.uk/pa/jt201314/jtselect/jtrights/121/121.pdf
http://www.publications.parliament.uk/pa/jt201314/jtselect/jtrights/121/121.pdf
https://www.surveymonkey.com/s/DVPHLH5
http://www.cqc.org.uk/sites/default/files/media/documents/dols_2014.pdf
http://www.clarkewillmott.com/blog/read/supporting-decision-making/478
http://www.mhla.co.uk/wp-content/uploads/MENTAL-HEALTH-LAWYERS-ASSOCIATION1.pdf
mailto:events%40arkewillmott.com?subject=Adults%2C%20Incapacity%20and%20Their%20Personal%20Lives


Who are you? 

I am barrister in England and Wales and an advocate in Scotland. 

What do you do? 

I have worked as a barrister for almost 15 years. My practice is an 
interesting mix of public, regulatory and commercial work. I am instructed 
in all sorts of cases from bribery investigations, immigration cases for the 
Government, special educational needs disputes to the full range of mental 
incapacity cases: welfare, serious medical treatment and property and 
affairs matters.

I also sit a part time ‘convener’ (or Tribunal judge) of the specialist Tribunal 
that deals with additional support needs and discrimination. 

What interests you about Court of Protection work? 

Court of Protection work is fascinating, because the court is being asked to 
make decisions on behalf of incapacitated people and one day the person 
who lacks capacity (P) could be you, me or someone we love. It’s important 
we work together to make sure the right decisions are made for those who 
can’t make them for themselves. I think it’s a cornerstone of a civilized and 
humane society.

Notable case? 

My stand out notable case is the vasectomy case from last year, where I 
successfully argued on behalf of my local authority clients, that it was in 
‘DE’’s best interests to be sterilised. The case is A NHS Trust v DE and 
Others [2013] EWHC 2562 (Fam). The tough part was persuading the court 
‘DE’ had capacity to consent to sexual relations. That required a pretty 
tough cross-examination from me, which the judge described as an “Exocet 
missile”.

Word of advice:

Never forget to ask the person who is providing the advice on capacity to 
set out what weight should be placed on P’s wishes and feelings if they lack 
capacity.

Focus on: 
John McKendrick, Barrister
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Many of our clients are diagnosed with dementia and the team finds it important to 
promote careful planning within the local community.
In January 2014, Alison Lamont and Jess Flanagan received training 
and are now ‘Dementia Friends Champions’. Dementia Friends is an 
initiative of Alzheimer’s Society. Alison and Jess are now able to provide 
information sessions to people who would like to learn more about how 
we can make dementia friendly communities. They have proudly created 
six new Dementia Friends already, and will be posting about progress over 
the coming months. Please visit www.dementiafriends.org.uk for more 
information and get in touch if you would like us to come and provide the 
hour long session to your organisation and help reach the target of £1million 
by March 2015.  

In November 2013, Caroline Featherby and Jess Flanagan presented 
to over 100 carers, healthcare professionals and interested persons 
at Bristol University Hospital Trust on the subject of Carers Rights and 
Protecting your Loved Ones. Click here to find out more. 

The topic of the next quarterly meeting of the South West Court of 
Protection Practice Association is also ‘dementia’, which we are hosting 
in our Bristol office.  Unfortunately, due to weather conditions, the meeting 
has been postponed until 27 March. Alison and Jess will be providing an 
information session on the Alzheimer Society’s ‘Dementia Friends’ initiative 
and will be joined by Dr Andrew Barker a Consultant Psychiatrist for Older 
People.

Dementia:

www.dementiafriends.org.uk
http://www.clarkewillmott.com/blog/read/health-matters-caring-for-people-with-dementia/510
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Great service... Great people...

If you would like to receive future editions of our Court of Protection & Health and Social Care Law Newsletter, please contact  
news@clarkewillmott.com

I am normally asked to act by the Court of Protection where they are concerned 
that an individual’s finances are not being properly looked after by a family member 
who may have been appointed as an Attorney under a Lasting Power of Attorney 
or Enduring Power of Attorney. 
On Wednesday 11 December 2013, the UK hosted the G8 Dementia 
Summit, which aims to develop co-ordinated action on dementia. 

As the number of people living with dementia increases, medical research 
is imperative and the conference places a welcome spotlight on the need 
for investment and innovation to improve the prevention and treatment of 
dementia for future generations.

From a legal and financial perspective, I would emphasise that it is also 
important for people to consider how they would like their affairs to be dealt 
with and to put the appropriate arrangements in place, such as appointing 
a Lasting Power of Attorney, to make managing those affairs as easy and 
straightforward as possible in the event that they lose mental capacity.  
Click here to find out more.

Anthony Fairweather

Advice from a Court of Protection 
Panel Deputy: Protecting your assets

Offices
Birmingham Office 
138 Edmund Street, Birmingham B3 2ES 
T: 0845 209 1000 F: 0845 209 2001

Bristol Office 
1 Georges Square, Bath Street, Bristol BS1 6BA 
T: 0845 209 1000 F: 0845 209 2002

London Office 
1 Chancery Lane, London WC2A 1LF 
T: 0845 209 1000 F: 0845 209 2514

Manchester Office 
2nd Floor, 19 Spring Gardens, Manchester M2 1FB 
T: 0845 209 1000 F: 0845 209 2005

Southampton Office 
Burlington House, Botleigh Grange Business Park, 
Hedge End, Southampton SO30 2AF 
T: 0845 209 1000 F: 0845 209 2003

Taunton Office 
Blackbrook Gate, Blackbrook Park Avenue, Taunton TA1 2PG 
T: 0845 209 1000 F: 0845 209 2004

Key contacts: Call us free on 0800 209 1000 and ask to 
speak to a member of the Court of Protection team in Bristol
For financial matters: 

Anthony Fairweather  
Partner 
0845 209 1265  
anthony.fairweather@clarkewillmott.com 

Alison Lamont 
Solicitor 
0845 209 1161 
alison.lamont@clarkewillmott.com 

For Health, Welfare and Social Care matters:

Joanna Burton 
Solicitor  
0845 209 1816 
joanna.burton@clarkewillmott.com 

Jess Flanagan (formerly Connelly) 
Solicitor 
0845 209 1160 
jess.flanagan@clarkewillmott.com

mailto:news%40clarkewillmott.com?subject=
http://www.clarkewillmott.com/blog/read/g8-dementia-summit-2013-time-to-consider-a-power-of-attorney/509
mailto:anthony.fairweather%40clarkewillmott.com?subject=
mailto:alison.lamont%40clarkewillmott.com?subject=
mailto:joanna.burton%40clarkewillmott.com?subject=
mailto:jess.flanagan%40clarkewillmott.com?subject=

