
The Employment Tribunal (ET) decided in the 
case of A Jayeola v Commissioners for Her 
Majesty’s Revenue and Customs to award Mr 
Jayeola £26,000 in compensation, including 
a £15,000 award for injury to his feelings, 
after HMRC failed to properly investigate his 
complaint of racial discrimination. 

HMRC declares in its Diversity and Equality 
Policy that it will not tolerate discrimination or 
harassment on the grounds of race or ethnic 
origin. Nevertheless, from his first day of 
working for HMRC, Mr Jayeola felt that there 
was a degree of tolerance of racist behaviour 
among his fellow colleagues. He was the only 
black man among 170 other employees.

Mr Jayeola felt he experienced incidents of 
racial discrimination during his time at HMRC. 
This included being called “young man” by 
a colleague who was younger than him and 
“bro” by another of his colleagues. The final 
straw for Mr Jayeola was an incident where a 
G4S employee (who was employed by G4S to 
carry out cleaning and security in the building) 
met Mr Jayeola down an unlit corridor and 
commented “it’s a good thing you’re wearing a 
white shirt or I wouldn’t have seen you”.

The ET agreed with Mr Jayeola that in 
its handling of his complaint of racial 
discrimination HMRC had treated him less 
favourably than they would have a white 
man with the same complaints in similar 
circumstances. He was awarded just over 
£26,000 in compensation, which included 
£15,000 for injury to his feelings. This is a large 
award for a claim of this type, particularly in 
light of the fact that the ET found that the terms 
“young man” and “bro” did not specifically 
relate to Mr Jayeola’s race and did not find that 
there was a culture of racism in the office in 
which Mr Jayeola worked.  

Discrimination claims Welcome
to the November edition of 
Employment Matters

Hello again from Clarke Willmott 
LLP’s Employment & HR team. 
Welcome to the November 
edition of Employment Matters.

For further information on any of the topics 
in this month’s Employment Matters, please 
contact a member of the employment & HR 
team. 

As ever, we welcome your feedback and if 
you would like to see a particular area or topic 
featured in future issues, please let us know by 
emailing bex.sinclair@clarkewillmott.com.

Kevin Jones 
Head of Employment & HR
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The message to take from this case is that 
if you take a strong stand on discrimination 
in your company then the bar is set high for 
when you deal with incidents of discrimination. 
If you have policies in place that deal with 
discrimination issues, it is crucial that these 
policies are followed and complaints are 
properly dealt with. Here are few practical 
points to consider:

•  Train your managers on how to deal with 
complaints under your policies.  

•  Once a complaint is made, ensure that a 
thorough investigation is conducted and 
any witnesses are interviewed. Managers 
should not simply rely on advice from HR 
that nothing can be done but should look 
into this themselves. 

•  Act promptly. Allowing a complaint to 
drag on will cause frustration for the 
employee and could make them feel as 
though their complaint is not being taken 
seriously.

•  Act consistently. Removing the G4S 
employee would have been in line with 
HMRC’s policy and they had removed 
another employee in the previous year. 
However they failed to do so in relation 
to Mr Jayeola’s complaint, despite him 
specifically requesting it as a reasonable 
adjustment to facilitate his return to work. 

•  Take meaningful steps to deal with 
complaints. Simply arranging further 
training and sending around a reminder 
email was not enough in this case as the 
ET felt that HMRC was just hiding behind 
the procedure.

Although it may be taxing, thorough investigation 
of discrimination claims is required
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Ashers Baking Company takes the 
cake in discrimination case

They went on to find that this was not a case of discrimination against 
people with whom Mr Lee associates nor can same sex marriage be seen 
as a proxy for Mr Lee’s sexual orientation. The reasoning behind these 
findings is that there is an insufficient connection between the two; anyone 
and everyone may support same sex marriage. It is not an inevitability that 
supporters of this cause share a common sexual orientation or stand to 
benefit personally from the legalisation of same sex marriage.

The Supreme Court went further to confirm that obliging the McArthurs 
to supply a cake bearing a message that is fundamentally against their 
Christian beliefs would breach their rights to freedom of thought and religion 
under the European Convention of Human Rights (ECHR). 

Practical Implications

Lady Hale, President of the Supreme Court, said that this decision does 
not diminish the need to protect people from discrimination. She states, “it 
is deeply humiliating and an affront to human dignity to deny someone a 
service because of that person’s race, gender, disability, sexual orientation, 
religion or belief. But that is not what happened in this case”. It is still the 
case that a business cannot discriminate against a person when providing 
them with a service.

Nonetheless, this case has given service providers a loophole whereby they 
may be able to refuse to serve a customer if they disagree or wish not to 
be associated with the message the customer wishes to share using their 
service.  

There will need to be more cases in the wake of this decision to clarify 
precisely to what extent service providers may refuse to serve customers 
on the grounds of an objection to the message they wish to convey.

In the case of Lee v Ashers Baking Company Ltd and others (Northern 
Ireland), the Supreme Court has decided that it was not discriminatory for 
the Christian owners of Ashers Baking Company Ltd (‘Ashers’) to refuse to 
complete Mr Lee’s order for a cake with the slogan “Support Gay Marriage” 
iced on the top. 

Mr and Mrs McArthur are the Christian owners of Ashers bakery in Northern 
Ireland. They hold the strong belief that God only recognises marriage when 
it is between a man and woman and are therefore against the legalisation of 
same sex marriage in Northern Ireland. 

Mr Lee on the other hand is a gay man who volunteers with QueerSpace, 
an organisation which supports the campaign for the legalisation of same 
sex marriage in Northern Ireland. 

Ashers offers a service whereby customers can purchase a cake and 
request any image or slogan they like to be iced on top. There were no 
explicit restrictions as to what could or could not be iced onto a cake. 
However, when Mr Lee ordered a cake from Ashers with the characters 
Bert and Ernie and the message “Support Gay Marriage” iced on a cake, 
he was refused. The McArthurs objected to the message and therefore felt 
that they could not carry out the order.

The icing on the cake

The Supreme Court held that the McArthurs and Ashers had not 
discriminated against Mr Lee because of his sexual orientation or his 
political beliefs by refusing to supply the cake. Discrimination must be 
on the basis of a person’s protected characteristics and the Supreme 
Court found that the McArthurs objected to the message rather than Mr 
Lee’s personal characteristics of being a gay man and a supporter of gay 
marriage.
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When the first large public sector employers published their 
gender pay gap reports in March 2018, the figures revealed that, on 
average, men are paid more than women in 90% of cases. It comes 
as no shock that women who are seeking employment are heavily 
swayed by the extent to which a particular employer pays males 
more than their female comparators.

A survey conducted by the Equality and Human Rights Commission (EHRC) 
has revealed that an employer’s gender pay gap is a significant influencing 
factor for women when considering whether or not to apply for a particular 
role. The Commission found that 61% of women were swayed by this 
factor when seeking to apply to a particular organisation, making them less 
likely to apply if the organisation in question displayed a significant gender 
pay gap. 

The survey also found that 58% of women were less likely to recommend 
their current employer if it had a gender pay gap, implying a greater 
possibility that they would seek work elsewhere at some point. This has 
seriously damaging effects to employers with large pay gaps who wish to 
recruit new talent, as the survey suggests that individuals are more likely to 
favour competitors with a smaller pay gap. The probability of a damaged 
reputation on the part of the employer is also increased, which will result in 
further difficulty in recruiting suitable applicants. This is supported by EHRC 
Chair, David Isaac, who explains that the survey indicates that women are 
demanding that action be taken, and if it is not, there may be a risk that 
they will choose not to apply for a particular role, or will not stay in their 
current role.

Even more alarmingly, a high number of those surveyed were unaware 
whether their employer had a pay gap at all, let alone the extent of it. 
This clearly demonstrates a need for employers to implement further 
transparency and rigorous reporting on such issues, in order to show 
that action will be taken to mitigate any gaps – as Carolyn Fairbairn (CBI 
Director-General) puts it: “what gets measured gets changed”. It has been 
indicated by the Government that future steps may be taken to increase 
transparency, such as producing tables by sector which outline the pay 
gaps of the organisations within that particular sector.

The EHRC also goes further in advising that employers do more than 
simply report on these figures. They suggest that companies should 
produce action plans with specific targets and deadlines, in order to clearly 
demonstrate how they plan on reducing the pay gap. They give examples 
of types of action which could be taken, such as offering flexibility in all 
jobs and encouraging both men and women to share the responsibility of 
childcare.

It is clear from these findings that companies cannot continue to brush 
this issue under the carpet. Notwithstanding the real possibility that the 
Government may begin to enforce mandatory reporting, action needs to 
be taken by companies to tackle this if they want to ensure the progression 
and retention of their staff. As a result, employers will reap the benefits of a 
committed, loyal and content workforce.

Great service... Great people...

The gender pay gap and EHRC 
research
On average, men are paid more than women in 90% of cases
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Employees are protected from unauthorised deductions being 
made from their wages. It is unlawful for an employee to make a 
deduction from a worker’s wages unless it is provided for by:

• a statutory provision;

• a provision in the worker’s contract; or

• The worker has given their prior written consent to the deduction.

If an employer deducts regardless of these protections, it can give rise to a 
claim from the employee. Unlawful deduction claims enable employees to 
claim unpaid (or even underpaid) wages in the employment tribunal whilst 
the employment relationship continues. This is different to claims for breach 
of contract, which Employment Tribunals only have jurisdiction over for 
claims presented after the employment is terminated.

Unlawful deductions can even arise where the conduct of the worker 
warranted it. Regardless of the reason for the deduction, if there is no 
provision allowing it then there is a risk that the employer will be ordered to 
repay it, even in cases of theft.

Who is protected?

All workers. This includes not just employees, but an individual who has 
entered into any other contract to personally perform work or services.

What are wages?

Wages mean any sum payable to a worker in connection with their 
employment. This includes; any fee, bonus, commission and holiday pay 
referable to the worker’s employment. However, the definition is wider as 
it also includes; non-contractual bonuses, statutory sick pay, statutory 
maternity pay, statutory paternity pay, statutory adoption pay and statutory 
shared parental pay.

What is a deduction?

A deduction is considered to be made on any occasion where the total 
wages paid by the employer to the worker are less than the amount of 
wages properly payable. This usually covers;

• where an employer (without contractual authority or individual consent)  
 reduces a worker’s wages; or by

• the late payment of wages.

Retail workers

The situation can get more complex regarding deductions made because 
of cash shortages or stock deficiencies to the wages of workers in retail 

employment. These provisions affect many businesses considering the 
large definition that retail employment is given.

In the context of unlawful deductions, retail employment involves a worker 
either;

• Carrying out retail transactions directly with members of the public; or

• Collecting amounts payable in connection with retail transactions (e.g.   
 cashiers and till operators).

This is a wide definition and can affect a wide range of industries. Retail 
transactions are the sale or supply of services, including financial services.

Retail workers are given added protection in that the amount of any 
deduction must not exceed 10% of the gross amount of the wages payable 
to the worker on a particular pay day. Employer’s can deduct over multiple 
pay days, but not over the 10% limit. 

To avoid falling foul of the unlawful wage deduction provision the employer 
must also;

• Notify the worker in writing of the total amount required from that   
 shortage or deficiency; and

• Make a written demand for payment on one of the worker’s pay days.

The liability

Employer’s need to be aware of this area as a worker can make a claim 
in the Employment Tribunal in respect of unlawful deductions of wages. If 
successful, the worker can receive;

• A declaration from the Employment Tribunal that the employer unlawfully  
 deducted and an order for repayment of the amount deducted (with no  
 upper limit on the amount that the Tribunal can order to be paid); and/or

• The Tribunal can award an appropriate sum to compensate the worker  
 for any loss (e.g. for bank charges because of the deduction).

• Furthermore, where a Tribunal orders an employer to pay to the   
 employee an amount that has been deducted unlawfully, the employer   
    cannot attempt to recover that money later in another way (for example,  
 if the employee owed the employer sums for funding their training, and  
 any deduction had not been authorised by their employment contract or  
 any separate training agreement).

If you need any assistance with deductions from wages, or any 
other employment issue, please do not hesitate to get in contact.
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Unlawful deducations from wages: 
refresher on key points
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Top tips for employers for the run up 
to the Christmas season
As the month of November draws to an end we are all now starting 
to think about our plans for the Christmas season. For employers 
there are a number of issues that need to be considered such as 
Christmas party arrangements, increased holiday requests and 
Christmas gifts. All of which can cause significant headaches if not 
handled correctly.  Here are some top tips to consider.

Christmas Parties

Party Location

If the party is being held on the works premises the employer has a 
responsibility to make sure the property is safe for such an event and that 
the area designated for the party has been risk assessed and is suitable for 
the purpose.

Behaviour at the Party

Employers should make it clear before arranged parties take place 
that these staff parties are viewed as an extension of the workplace.  If 
it wouldn’t be acceptable in the normal working environment, then it 
wouldn’t be acceptable outside of it.  Be mindful that employers can be 
held vicariously responsible for the acts of their employees and so a clear 
message to employees before the party season arrives is crucial.

Control of the amount of free alcohol

If an employee becomes injured as a direct result of consuming too much 
alcohol, there could be implications for the employer in terms of potential 
claims, so it is sensible to put a limit on what’s on offer.

Mobile phones and social media

Employers should ensure that their social media policy gives clear guidance 
on the use of social media around a party/social setting – making it 
clear that inappropriate postings including comments, photos or videos, 
particularly without consent, may give rise to complaints and problems and 
so must be avoided.  .

The ‘morning after’  

Employers should let staff know well in advance the arrangements for the 
morning after the event, for example, if they can come in late or having the 
morning off.  Staff should be clearly told what is and is not acceptable and 
of course the importance of being entirely alcohol free before they attempt 
to drive. 

How can we help?

•  We can assist with drafting Christmas Party communications to cover 
these important messages.

•  We can ensure that your policies on Conduct, Social Media and Anti 
bullying and Harassment are robust and cover conduct outside of 

Christmas Holiday Requests

The position on this is that employers are entitled to restrict when an 
employer takes holiday leave, and they can also tell their staff to take leave 
at certain times, for example at bank holidays or at Christmas. 

However, the key priority is that employers should ensure that they are 
acting fairly and consistently. If employees can see that everyone is being 
treated according to the same rules, they are less likely to feel resentful if 
they don’t get the time off they want. One option might be to allow people 
to choose between having time off over Christmas and having time off over 
New Year.  Another option might be to let the people who do not get their 
first choice at Christmas or New Year to have priority when booking time off 
for their summer holiday. 

Of course, if the business activity is usually very quiet over Christmas it is 
worthwhile closing for the Christmas period altogether.    

In order to manage these issues effectively and robustly it is absolutely 
critical that employment contracts and staff handbooks are clear on the 
holiday arrangements, rules and authorisation procedures. Otherwise 
employers may find themselves in unnecessary disputes with employees. 

How can we help?

•   We can advise on any tricky holiday disputes with employees.

•   We can ensure that your contracts and staff handbooks are clear on 
your procedures in order to avoid disputes and to ensure a consistent 
approach by managers.

Christmas Gifts

Staff may receive Christmas gifts from clients or suppliers. It’s important for 
all organisations to consider whether the acceptance of these gifts gives the 
appearance that they may be unduly influenced when making decisions. 
Gifts can fall foul of anti-bribery legislation, especially where it could be 
envisaged that they are a way of influencing the recipient to perform a 
function. Bribery is an offence which can carry the penalty of an unlimited 
fine for both individuals and organisations.  

Employers should remind employees of the rules on gifts. For example, 
all gifts and hospitality received, of whatever value, must be entered in a 
register and no personal gifts of a value in excess of set limit should be 
accepted without the express permission from their line manager.

How can we help?

We can draft your Anti-Bribery and Corruption Policy which provides clear 
guidance on your rules and procedures.

Please call our Head of HR Consultancy, Bex Sinclair, to discuss 
this topic and how we can help.  Tel: 0845 209 1831 or email: bex.
sinclair@clarkewillmott.com



06 Employment Matters November 2018

clarkewillmott.com Great service... Great people...
Clarke Willmott LLP is a limited liability partnership registered in England and Wales with registration number OC344818. It is authorised and regulated by the Solicitors Regulation Authority (SRA 
number 510689), whose rules can be found at http://www.sra.org.uk/handbook/. Its registered office is 138 Edmund Street, Birmingham, West Midlands, B3 2ES. Any reference to a ‘partner’ is to a 
member of Clarke Willmott LLP or an employee or consultant who is a lawyer with equivalent standing and qualifications and is not a reference to a partner in a partnership.

Your key contacts
Kevin Jones 
Partner 
0345 209 1140 
kevin.jones@clarkewillmott.com

Sharon Latham 
Partner 
0345 209 1332 
sharon.latham@clarkewillmott.com

Emma Hamnett 
Partner 
0345 209 1878 
emma.hamnett@clarkewillmott.com

Tim Copplestone 
Partner 
0345 209 1472 
tim.copplestone@clarkewillmott.com

Marc Long 
Partner  
0345 209 1581 
marc.long@clarkewillmott.com

Kate Gardner 
Partner 
0345 209 1420 
kate.gardner@clarkewillmott.com

Bex Sinclair 
Head of HR Consultancy Unit 
0345 209 1831 
bex.sinclair@clarkewillmott.com

Holiday case law updates 
Under European legislation, all member states are required 
to take steps to ensure every worker is entitled to paid 
holiday of four weeks (Article 7(1) Working Time Directive 
(WTD)). Our domestic legislation extends this to 5.6 weeks. 
An employer cannot make a payment in lieu of this holiday 
unless the employment relationship has ended (Article 7(2) 
WTD). However, domestic legislation can provide for the loss 
of paid holiday at the end of a holiday year if the worker has 
had the chance to take it but has not done so.

In the two cases of Kreuziger v Berlin (C-619/16) and Max-Planck-
Gesellschaft zur Forderung der Wissenschaften eV v Shimizu 
(C-684/16) the ECJ gave guidance on circumstances in which 
workers do not lose accrued holiday entitlement (or the right to 
payment in lieu of that entitlement) on termination.

Mr Kreuziger was a legal trainee employed by a state entity, the 
Land of Berlin. In the last two months of his traineeship, he took no 
holiday and, following its termination, requested a payment in lieu 
of this. This was refused, in accordance with domestic German law, 
and Mr Kreuziger challenged this in the administrative courts. In the 
first instance it was held payment in lieu of holiday was based on 
the worker, for reasons outside of their control, not having had the 
chance to take the holiday. On appeal the matter was referred to 
the European Court of Justice (ECJ). 

Mr Shimizu was employed by Max-Planck-Gesellschaft zur 
Forderung der Wissenschaften eV (MPG). MPG invited Mr Shimizu 
to use his remaining holiday two months before the end of his 
employment. However, this was not enforced and Mr Shimizu only 
took two days of his 53 days of holiday. He requested payment in 
lieu of the balance which was also refused on the basis of domestic 
law. Mr Shimizu issued proceedings in the German labour courts 
and was successful in the first instance but lost on appeal because 
he had the chance to take his leave. However, the court was not 
sure if this complied with the WTD.  

These two cases were, in general, asking the same question - does 
Article 7(2) of the WTD prevent domestic legislation which excludes 
payment in lieu of untaken holiday on termination where the worker 
did not apply to take leave, even though they could have done so.

The ECJ held that for domestic law to make provision for the loss 
of accrued holiday on termination, because the worker failed to 
take it, the employer must show that it enabled the worker to take 
the holiday. The burden of proof is on the employer in this respect. 

When considering this matter the ECJ reviewed the principles 
which have arisen from previous case law. It noted that whilst 
Article 7(1) did allow for a worker to lose holiday, this was not 
without first checking the worker had had the chance to take the 
holiday owed to them. Further, Article 7(2) imposed no conditions 
on the right to payment in lieu on termination other than the 
employment relationship ending and the worker not having taken 
their accrued but unused holiday. 

The ECJ considered that the worker was the weaker party so it 
was important that the courts ensured employers did not restrict 
worker rights or dissuaded them from exercising their right to 
holiday. Consequently, it must not be left to the worker alone 
to exercise their rights effectively. It considered that it was not 
necessary for an employer to force a worker to take their holiday 
but rather to ensure they had the chance to do so. In practice, 
this means an employer should encourage a worker to take their 
holiday and inform them in good time of the risk of them losing it at 
the end of the relevant period. If an employer can prove it has done 
this, the WTD does not prevent a worker losing their right to take or 
receive payment in lieu of holiday.  

We are not aware of any reported domestic cases where a worker 
has lost the right to a payment in lieu of holiday because they did 
not take this prior to the end of their employment. A key point from 
this case is that it appears to suggest untaken holiday does not 
automatically lapse at the end of the holiday year but carries over 
unless the employer can show it enabled the worker to take their 
holiday. Our domestic legislation (Working Time Regulations 1998) 
state that the four weeks entitled under the WTD can only be taken 
in the leave year in which it is due. Therefore, this judgement may 
have added to the list of carry-over exceptions (sickness absence, 
maternity leave etc.). Employers should, therefore, consider if they 
take (and evidence) sufficient steps to encourage workers to take 
their leave before it is lost.
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