
The employer operated a discretionary bonus 
scheme that paid £900 to eligible employees. 
Under the terms of the scheme, employees 
who had received a formal warning in respect of 
sickness absence, in the relevant financial year, 
were not eligible to receive a bonus.

The five employees in question had all received 
formal warnings in relation to their sickness 
absence and were therefore not entitled to a 
bonus payment.  In this case, the employees 
were all determined as disabled (for the purposes 
of the Equality Act) and in all cases some of their 
absences were due to their disabilities. Managers 
were given the discretion to award bonuses for 
employees with warnings for misconduct, but 
not for employees with warnings for sickness 
absence. 

The employees brought claims for disability 
discrimination in the Employment Tribunal (ET):

• The employers argued that they were 
treated unfavourably because of their 
disability and such treatment could not 
be objectively justified as a proportionate 
means of achieving a legitimate aim. 

• The ET accepted the fact that the employer 
had made reasonable adjustments to assist 
the employees and adjusted the usual 
trigger points at which the sickness warning 
procedure became engaged. 

• It was also accepted that the employer 
had a legitimate aim of acknowledging 

employee’s contributions and specifically 
encouraging and rewarding good 
performance and attendance. 

• However, it was held that the bonus 
scheme in place was not a proportionate 
mean of achieving that aim: the employer 
did not take into account the improvement 
in the employees absence record post 
warning, and there was an anomaly in the 
scheme where conduct-related warnings 
could be ignored, but not warnings for 
sickness.  

• The ET rejected the employers submission 
that the link between the disability and the 
non-payment of the bonus was too remote 
and concluded that the non-payment was 
the direct result, effect or outcome of the 
employees disabilities, and so upheld the 
employees claims. 

The Employer appealed to the Employment 
Appeal Tribunal (EAT):

• The EAT upheld the ET decision, concluding 
that the automatic loss of bonus payment 
following the disability related absences 
was sufficient to amount to unfavourable 
treatment due to the employees disabilities. 

• Additionally the EAT concluded that whilst 
the employer had a legitimate aim it was 
not a proportionate means of achieving this 
legitimate aim. 

Continued on page 2

Are you being discriminatory with your 
discretionary bonuses?

Welcome
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Hello again from Clarke 
Willmott LLP’s Employment 
& HR team and welcome 
to another edition of 
Employment Matters. 
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in this month’s Employment Matters, please 
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team. 

As ever, we welcome your feedback and 
if you would like to see a particular area or 
topic featured in future issues, please let us 
know by emailing bex.sinclair@clarkewillmott.
com. 
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Head of Employment & HR
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Does sickness absence exclude bonus entitlement?

No, not in certain circumstances, said the Employment 
Appeal Tribunal in Land Registry v Houghton and Ors.
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Key points to note:

1.  The decision may have been different if the employer had taken into 
account the employees improvement in their absence record post 
warning and/or implemented the same discretion warranted under a 
warning for conduct to that of a warning for sickness absence.  

2.  It is particularly important that you make sure your workplace policies 
and contracts are up to date and that they fairly reflect what happens 
in practice. 

3.  It may be helpful to incorporate a degree of flexibility in your bonus 
schemes. If you operate a bonus scheme that is linked to attendance, 
it should ensure that managers have a wide discretion to enable them 
to avoid withholding payment in circumstances where it could be 
deemed discriminatory. 

If you have any questions or concerns about any of your workplace policies 
and potential disability claims, please contact a member of the Employment 
& HR Team.

Are you being discriminatory with your discretionary bonuses? 
continued

The employee was employed as a floating support worker. As part of the 
employee’s role he had to travel to see clients at their homes and claimed 
expenses for mileage travelled. However it became apparent, when the 
employer carried out an audit of the mileage claimed, that the employee 
had claimed mileage in excess of the distance shown on AA route-finder.   

At a disciplinary hearing the employee argued that the high mileage claims 
on certain routes were down to road works, one-way systems and parking 
difficulties.  The disciplinary hearing was adjourned to consider and analyse 
the employee’s explanations. When the employer compared expense 
claims for two journeys in June and July with those claimed in November 
and December, it showed that in both cases, the mileage claimed at a later 
date was higher. Additionally the employer noted that the mileage claimed 
for every journey was in excess of both the AA and RAC route-finders. The 
employer concluded that the employee’s explanation was not plausible and 
dismissed him on grounds of gross misconduct.

The employee brought a claim for unfair dismissal. Both the Employment 
Tribunal (ET) and the Employment Appeal Tribunal (EAT) dismissed his 
claim: the employer had undertaken a reasonable investigation and to 
dismiss for gross misconduct in these circumstances fell within the range of 
reasonable responses.

The employee appealed to the Court of Appeal (CoA):

•  The employee argued that the ET and EAT only considered the 
reasonableness of the employers investigation into the original 
allegations, overlooking the question of whether the investigation into 
his response/explanation to those allegations (road works, one-way 
systems and parking difficulties) was reasonable. 

•  The CoA reviewed what satisfied a “reasonable investigation”, and 
explained the law provides that when assessing the fairness of 
dismissal for misconduct the correct approach is to ask: “Did the 
employer have a genuine belief in the employee’s guilt? Did the 
employer have reasonable grounds to sustain that belief? Had the 
employer carried out as much investigation into the matter as was 
reasonable in all the circumstances of the case?”

•  The appeal was dismissed on the grounds that the employer had 
carried out a fair and reasonable investigation in all the circumstances. 
It was not necessary for the employer to investigate each individual 
defence. 

•  It was emphasised that what matters is the reasonableness of the 
overall investigation. As part of an investigation the employer must 
consider any defences put forward by an employee, but whether and 
to what extent it is necessary to carry out specific inquiry into them will 
depend on the circumstances.  

Key points to note:

1.  Cases of this kind are fact sensitive and this is a reminder to 
employers for the need to carry out a reasonable investigation 
into alleged misconduct of an employee, especially when gross 
misconduct and dismissal could be an outcome of an investigation 
and subsequent disciplinary proceedings. 

2.  “Reasonable investigation” in practice means employers need not 
necessarily exhaustively investigate all of the explanations that the 
employee puts forward in their defence. However, it is advisable for 
employers to seek professional advice and guidance prior to and 
throughout disciplinary proceedings in order to limit the risk of a 
successful claim against them.  

If you have any questions or concerns about any potential or current 
disciplinary proceedings and possible unfair dismissal claims, please 
contact a member of the Employment & HR Team.

Scope of investigations 
Do employers need to investigate every defence an employee puts forward in a 
disciplinary hearing?  

No, not in certain circumstances, said the Court of Appeal in Shrestha v Genesis 
Housing Association Ltd.
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Calling time on exclusivity in zero hours contracts 

The SBEEB introduces a ban on employers restricting zero hours workers 
from working for other businesses rendering any exclusivity clauses 
unenforceable. In June 2014 the government announced that it would 
consult on measures to tackle avoidance of the exclusivity ban. There was 
concern that employers could easily circumvent the ban by way of example 
introducing one-hour contracts. Following the period of consultation draft 
regulations have now been produced setting out the proposed anti-
avoidance measures.

Many businesses engage staff on zero hours contracts to cover periods 
or seasons of high demand and in certain circumstances the flexibility they 
offer suit some employees. In the past, due to a lack specific guidance or 

legislation, workers were often ignorant of their rights and vulnerable to 
exploitation.

Labour leader Ed Miliband has already criticised Sports Direct for their 
widespread use of zero hours contracts for workers who work regular 
shift patterns, (close to 80% of their workforce are engaged on zero hours 
contracts). He described Sports Directs widespread use of zero house 
contracts as “a Victorian practice [which has] no place in the 21st century”.

With a general election a matter of weeks away, the future of zero hours 
contract will remain uncertain. Ed Miliband has promised that under a labour 
government the exploitation of zero hours contracts will be banned.

Up until the introduction of the Small Business, Enterprise and Employment Bill 
2014-2015 (SBEEB) ‘zero hours contracts’ had not been defined in legislation. The 
SBEEB defines “zero hours contracts” as a “contract of employment or a worker’s 
contract under which a worker undertakes to perform work when that work is 
offered by an employer, but there is no certainty of work”. 

Anti-Avoidance measures: Draft Regulations

By way of example, where an employer seeks to avoid the ban on 
exclusivity by offering a worker only a few hours, this will be prohibited 
if these hours are less than a set number of hours each week; or if they 
equate to earnings below a set amount each week. The regulations did not 
set a figure on the number of hours or level of weekly earnings.

Other proposals include enabling greater access to the Employment Tribunal 
for workers on zero hours contracts if they suffer adverse treatment from 
asserting their right to work for another employer.  

The biggest need however is to improve the information, advice and 
guidance in relation to zero hours workers. Despite a recommendation for 
sector-specific codes of practice for zero hours contracts no code was 
produced by the government at this stage. There also remains general 
confusion that arises from everyday issues such as calculating the sick pay, 
holiday and benefits which zero hours workers are entitled to. We will keep 
you updated on the developments of the draft regulations. 

If you have any queries regarding the use of zero hours contracts, please 
contact a member of the Employment & HR team.

The draft regulations have been produced setting out some of the anti-avoidance 
measures. These measures include both an hours and income-based threshold. 

Companies with more than 250 will be required to publish men’s and 
women’s salaries and rewards within 12 months of the enactments of the 
SBEE. The total number of companies with over 250 employees in the UK 
is small. They account for under 0.25% of businesses in the UK, however 
these large organisations employ in excess of 10 million people across the 
UK.

The concept of gender pay reporting was first mooted under the previous 
Labour government. In 2011 the coalition government introduced a 
voluntary reporting scheme called Think, Act, Report.  Although over 250 
employers registered including global companies such as HSBC, Tesco and 
Vodafone, a meagre five companies have subsequently published details of 
their gender pay gap.

In light of those statistics the Liberal Democrats, the junior partner in the 
coalition government, were the drivers behind the new legislation. The new 
proposal would require the government to implement an old provision, of the 
Equality Act 2010 placing a duty on whoever is the Secretary of State at the 
time to make the necessary regulations within 12 months of the enactment 
of the SBEEB.

Section 78 of the Equality Act allows the government to make regulations 
requiring private and voluntary sector employers to publish information 

about the differences in pay between their male and female employees. This 
legislation had never been enacted. The SBEEB enacts this provision of the 
Equality Act.

The new measures, to be introduced within 12 months of the SBEEB 
becoming law, will not apply to companies with fewer than 250 employees. 
It is expected that firms would be entitled to report annually under the threat 
of a fine in the region of £5,000 for non-compliance.

Although the final wording of the regulation has not been produced 
companies should expect to undertake some degree of analysis setting out 
the hourly rate of each employee by gender, and thereafter publish their full-
time gender pay gap, part-time gender pay gap and overall gender pay gap.

Consultation with businesses is expected, including consideration on what 
information companies should publish and how often they should do so. 
Information such as starting salaries, average basic pay, total average 
earnings of men and women all broken down by grade and job type and as 
well reward/incentives at different levels, (such as bonuses) may be required.

There is no question that equal pay reporting will be time consuming 
exercise and with relatively modest fines some employers may choose to 
run the risk and simply not comply. We will keep you updated when the 
reporting and publishing obligations are confirmed. 

Mandatory gender pay gap reporting
A little known amendment to the Small Business, Enterprise and Employment Bill 
2014-2015 (SBEEB) will have a significant impact on large employers in the UK.  
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What should I do if any employee wants to withdraw their 
grievance?

•  If an employee wishes to withdraw their grievance then they should 
be asked to put this in writing with an explanation as to why they have 
withdrawn it. You can put together a form for employees to complete 
to help with this.

•  If a serious allegation has been made as part of the grievance, make 
it clear to the employee that you may investigate the matter anyway in 
the interests of the Company and its workforce.

What should I do if an employee fails to attend the grievance 
meeting? Can I just ignore the complaint then?

•  No – you can’t ignore it. You should try to find out why they did not 
attend and record this. If it was for a reason out of the employee’s 
control you should reschedule the meeting. If they fail to turn up 
reschedule another meeting anyway. If they fail to attend again, you 
should write to the employee and make it clear that otherwise you will 
be forced to make a decision in their absence based on their written 
grievance and any further information available.

If any employee raises a grievance about being given a disciplinary 
warning – how should I deal with this?

•  An employee should not use the grievance procedure to complain 
about disciplinary action being taken against them. They should 
instead be told that they need to appeal against the disciplinary action 
under the disciplinary procedures.

If an employee who made a grievance then resigned during the 
process can we just stop the hearing and investigation?

•  It is strongly advised that the grievance process is completed, 
particularly if they are working a notice period, and should be 
concluded even if they cease to be an employee before the process 
concludes.  This demonstrates the Company was committed to 
genuinely explaining the grievance and addressing any measures (if 
any) that should be taken as a consequence.

Frequently Asked Questions 

Grievances

•  Make sure your staff handbook is up to date and accessible to all 
employees at all times as it should contain your grievance procedure.

•  Try to resolve issues pro-actively and informally before they get to a 
formal grievance stage.

•  Establish the complaint from the employee – ideally get it in writing or 
if not meet with the employee to clearly establish the issues.

•  Thoroughly investigate the complaint.

•  Hold a meeting with the aggrieved employee to listen to them 
and allow them to put their side of the story and discuss your 
investigations before making a decision on the evidence.

•  Keep thorough written records, including minutes of meetings and 
all relevant supporting documents.

•  Communicate decisions effectively and promptly, setting out 
reasons.

Top Tips for the effective management

Whistleblowing 

The report confirmed that there was a “serious issue regarding the poor 
treatment of whistleblowing in the NHS, requiring urgent attention to protect 
staff and to safeguard patient health”.

Among the recommendations, Francis suggests a “freedom to speak up 
guardian” in every NHS trust. He also wants the government to review 
employment legislation to extend protection to include discrimination of 
whistle-blowers when they seek new employment in the NHS – a change 
that the government has indicated it will back by amending current 
legislation this year.

Francis speaks of a much-needed cultural change to encourage workers 
to speak out, and for the employer to put in place safeguards for those 
employees who do “blow the whistle” on unsafe practices.

Of course the NHS is not alone in the secrecy stakes. There’s education, 
the military, the prison service, City bullying and many more sectors where 
whistleblowing is prevalent. It is too soon to know whether the report will 
have any tangible and helpful repercussions for whistle-blowers in the 
private sector, but it has put employers firmly in the spotlight and highlighted 
the need to treat whistle-blowers fairly and to protect them from suffering a 
detriment as a result of blowing the whistle.

So what should employers do next? 

NHS Trusts should review the report in full, with a view to implementing the 
recommendations that have been suggested.

Private sector employers should also review existing reporting and 
whistleblowing procedures; for example are they clear, and do they offer 

protection and reassurance for workers who want to raise a concern? 
Importantly, organisations should have internal procedures in place to 
ensure that concerns are investigated and dealt with without delay, so that 
the worker knows that their concerns are 
being listened to.

Training of team leaders and managers 
in the law and workplace policies will 
also be key in protecting both the 
business from employment claims, 
and promoting the integrity of the 
whistleblowing policy itself.

It was often the case that 
whistleblowing claims were 
brought in the Employment 
Tribunal for tactical reasons, 
either to lift the cap on 
compensation or to circumvent 
the qualifying period of 
employment (two years) needed 
to bring ordinary unfair dismissal 
claims. However, the Francis report certainly highlights a category of 
whistle-blower who is deserving of protection, and it is these individuals that 
employment laws and HR policies should rightfully be seeking to protect.

If you have any queries about how to handle whistleblowing complaints, 
please contact a member of the Employment & HR team.

February saw the release of Sir Robert Francis’s report, Freedom to Speak Up, 
which addressed concerns over whistleblowing in the NHS. 
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Can careless tweets cost jobs?

This month Bex Sinclair, our Head of the HR Consultancy looks at some of 
the most frequently asked questions from employers on this subject and 
provides some top tips.

What evidence gathered from social networking sites can be used in 
disciplinary proceedings?

•  Any evidence collated needs to be obtained in a lawful way.  By 
example, hacking into an employee’s Facebook account to obtain 
evidence would be unlawful, whereas if you access the content 
legitimately using your own Facebook account, this would be lawful.

•  If another employee gives consent and allows you access to the 
post through their account or provides you with a print out of the 
information from their account, this would also be lawful.

•  The extent of publication should also be investigated i.e. whether there 
is unlimited access to the content or access is restricted.

An employee has posted negative comments about our business on 
a social networking site - what should I do?

•  As soon as you become aware of any negative comment that has 
been posted by an employee on a social networking site, you should, 
in the first instance, start collecting evidence that may be referred to in 
any subsequent action, which could include, if appropriate, disciplinary 
or legal proceedings. 

•  The evidence may include screenshots or print-outs of the offending 
material and records of any complaints received from customers or any 
evidence of damage caused by the posting.  Surrounding data could 
also be of assistance such as ‘friend lists’ to see who may have seen 
the offending comments.  

•  You can then consider action in accordance with the Disciplinary 
Policy. If you are not sure if you have enough evidence, you can always 
check this with our Employment & HR team.

Case study: An employee called in sick and then posted on a social 
media website that they were off on a night out on the town and 
drinking.  What action can I take?

•  This should be investigated under the disciplinary procedure. The 
investigation may include evidence gathered from social media sites as 
above.

•  You should consider carefully how clear the images are, the dates they 
were posted and the relationship between the illness reported and 
ability to go out to ensure you have considered the evidence carefully. 

•  You can then progress disciplinary action if deemed appropriate and 
reasonable in all the circumstances.  A consistent approach should be 
taken for all staff.

We have a particular problem with some employees using their 
mobile phones to access social media during working time. How 
should we deal with this?

•  It is strongly advisable to have specific rules in your staff handbook 
relating to this kind of issue so that you can refer the employee to 
this and your clearly communicated rules. It may be that if this action 
is in breach of your policy and rules it can then be dealt with as a 
disciplinary matter. A thorough investigation should be conducted prior 
to any disciplinary action being taken.

•  If you don’t have any set rules or a policy you can still potentially 
take further action. Employees have a duty to devote their time and 
attention to your business whilst they are at work performing their 
duties. If they are not doing this, investigate the matter with them and 
ensure that they are clear on what you expect from them.

•  Be cautious of consistency, and that you ensure you apply this 
approach to all staff and do not single out individuals without 
justification. 

Our top tip

Most importantly, first and foremost, make sure you have a good social 
media policy in your staff handbook and that you make staff aware of it. 
Provide training for all staff on your policy; even if this is initially just a small 
section in your induction programme. This sets the standard and establishes 
the expectations you have of your staff, and will form the basis (for both 
employees and senior management) of how you handle situations involving 
the use of social media.

Need more help?

There are many more questions like these that we answer all the time; too 
many to cover in one go! If you have any other questions relating to social 
media that we have not covered here, please contact a member of the 
Employment & HR team.

Staff use of Social Media continues to be an issue for many businesses and HR 
teams. For example in the last few weeks we have seen the case of an employee 
from a well known Financial Services firm lose his job because of a “joke” tweet he 
posted. 

https://www.clarkewillmott.com/people/Bex-Sinclair/172
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Health and Safety Guidance for Display Screen Users

What is Display Screen Equipment?

Display Screen Equipment (DSE) includes laptops, touch-screens and other 
similar devices that incorporates some form of screen. These used to be 
called a VDU (Visual Display Unit), and that phase is sometimes still used. 

Any item of computer-related equipment including the computer, display, 
keyboard, mouse, desk and chair can be considered part of the DSE 
workstation.

Your legal duties and obligations around DSE

The Health and Safety (Display Screen Equipment) Regulations 1992 
regulations require employers to carry out an analysis and assessment of 
the workstation.

Workstations must meet certain basic requirements that enable the 
employee to make adjustments to suit their physical attributes. 

Account must also be taken of daily work routines so that adequate 
breaks can be incorporated into the working day. This does not necessarily 
mandate a complete break away from work, but a break from the DSE 
work. This could be time spent on the telephone, for example, or other 
activity that doesn’t involve the screen. 

It is better if the work allows for natural breaks but it is possible to install 
software that can indicate when it would be appropriate for someone to 
take a break. Short frequent breaks are better than fewer longer breaks.

Appropriate information, instruction and training should be provided to 

users so that they can use the equipment provided effectively, safely and 
comfortably. 

Employers should provide information regarding the risk associated with 
long term DSE use and the benefits of regular eye examinations.

Do employers have to pay for employee’s eye examinations and 
glasses? 

If the bulk of the employees work involves use of a computer or other device 
that contains a screen the employer will need to pick up the cost of an 
annual eye examination.

Most employers will allow the employee to choose an optician and then 
reimburse the employee. If you are a larger employer you may chose to 
set up a scheme with a national provider to reduce costs and streamline 
administration. 

The employer is responsible for the cost of examinations and basic 
spectacles if they are required solely for DSE work.

The employer does not have to pay for designer frames or other additional 
features. Many employers contribute the equivalent cost of basic spectacles 
and allow the employee to upgrade if they wish, at their own expense. 

If you have any queries relating to this or any other health and safety 
matters, please contact Southall Associates Ltd on 0845 257 4015  
www.southallassociates.co.uk.

One of our most frequently asked Health and Safety questions is “do I need to 
provide glasses to my staff if they need them to use their computer?” and “do I 
have to carry out work station assessments?” To help on this topic we have asked 
Health and Safety experts Southall Associates Ltd to provide this month’s guest 
article which details your legal obligations as an employer.

http://www.southallassociates.co.uk
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Key Facts and Figures at your Fingertips
With so many figures and rates to remember in employment law matters we 
thought we would summarise them for you in this handy little page for easy 
reference. 

National Minimum Wages

Current (from 1 October 2014) From 1 October 2015

Age 21 + £6.50 per hour £6.70

Age 18 – 20 £5.13 per hour £5.30

Age 16 – 17 £3.79 per hour £3.87

Apprentices  
(if under 19 or in first year of apprenticeship)

£2.73 per hour £3.30

Compensation limits

(effective from 6 April 2015)

The limit on a week’s pay £475 

Unfair dismissal basic award/statutory redundancy pay  (up to 30 weeks Pay) £14,250

Unfair dismissal compensatory award limit £78,335

Automatically unfair dismissal basic award £5,807

Breach of contract claim in Employment Tribunal £25,000

Failure to provide written particulars (2 weeks/4 weeks) £950/£1900

Breach of right to be accompanied ( 2 weeks) £950

Failure to inform or consult: TUPE transfer (no limit on a weeks pay) 13 weeks pay

Failure to inform or consult: collective redundancy 90 days pay

Family Friendly Payments (effective from April 2015) 

Payment Amount

Statutory maternity, paternity and adoption pay (6 April) £139.58 (each week)

Maternity Allowance (7 April) £139.58 (each week)

 
Sickness (effective from 6 April 2015)

 

Payment Amount

Statutory Sick Pay £88.45 per week

If you require more extensive advice then whatever the situation, personal or business, do give our team a call on 0845 209 1390. 
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Come and join our newly created “HR Bristol” Networking Group on LinkedIn. This dedicated LinkedIn group will provide 
you with news, updates and information on HR issues and employment law. We have already established a great 
networking group, so why not join us?

Click here to find out more >>

HR Guardian: Employment Law insurance that protects your business  
- click to find out more >>

Your HR: Your business, your people, your choice of HR support  
- click to find out more >>

Your People: The complete HR solution  
- click to find out more >> 
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