
No, said the High Court in Easton v B&Q plc.

The employee was a successful manager of 
a supermarket for 10 years. He was absent 
from work for approximately 5 months, due 
to depression caused by work-related stress. 
He received medication and therapy and 
subsequently returned to work on a phased 
basis (at a less busy store closer to his home). 
However shortly after returning, he was recertified 
as unfit to work due to depression. 

The employee presented a claim for psychiatric 
injury caused by work-related stress in the High 
Court:

• The High Court did not uphold the 
employee’s claim.

• To successfully make a claim the employee 
needed to prove that the employer 
breached its duty to take reasonable care 
of his health and safety and this caused 
him injury, and this injury was reasonably 
foreseeable. 

• The High Court found that in the employee’s 
long managerial career, there was no 
previous history of psychiatric illness and 
therefore the employer could not have 
reasonably foreseen the employee would 
suffer psychiatric injury. 

• The relapse was taken into consideration 
and the fact the employee was still taking 
medication upon his return to work. The 
High Court held that the relapse was also 
not reasonably foreseeable due to the 
fact the employee had returned to work, 
implying that he believed himself to be fit 
to return to the work he was undertaking 

before. Additionally the employer has no 
general obligation to make searching or 
intrusive enquiries. Taking medication was 
not considered an issue in itself, due to 
many people performing demanding jobs 
who take medication. 

• The High Court considered the potential 
lack of a general risk assessment by the 
employer. However, it was found that the 
employer had prepared a document about 
managing stress, inviting employees to 
identify and notify the employer of any 
concerns. The employee had not done so 
and the High Court therefore held that a 
wider general risk assessment would have 
had no effect on the outcome. 

Key points to note:

Although it may appear difficult for employees 
to succeed in this type of claim, cases of this 
kind are fact sensitive and the “reasonable 
foreseeability” of stress can cause difficulties for 
employers, especially in high work load cases.   

It is important to note that, in this case, if the 
employer did not have a document and policy 
about managing stress the outcome may have 
been different. 

What should you check?

1. That you have a comprehensive stress 
policy in place to recognise stress in the 
workplace and how to manage it. 

2. Consider introducing an employee 
assistance programme (EAP) to show you 
are supporting those affected by stress. 
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How stressed is stress? Welcome
to the April edition of 
our Employment Law 
Briefing

Hello again from Clarke 
Willmott LLP’s Employment 
& HR team and welcome 
to another edition of 
Employment Matters. 

For further information on any of the topics 
in this month’s Employment Matters, please 
contact a member of the Employment & HR 
team. 

As ever, we welcome your feedback and 
if you would like to see a particular area or 
topic featured in future issues, please let us 
know by emailing bex.sinclair@clarkewillmott.
com. 

Kevin Jones 
Head of Employment & HR
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3.  Consider what other wellbeing measures you can put in place to 
alleviate stress (by example, gym membership, health advice, work-life 
balance through flexible working).  

Employers who can show that they engaged with a stress-related problem, 
assessed it and took steps with a view to alleviating it, reduce the risk of 
successful psychiatric injury claims against them. 

If you have any questions or concerns about stress policies and potential 
psychiatric injury claims resulting from work related stress, please contact a 
member of the Employment & HR team. 

We can advise on suitable preventative measures and, if required, put you 
in touch with other related professional advisers to assist with employee 
benefit schemes such as an EAP. 

How stressed is stress? continued

Yes, according to the Employment Appeal Tribunal (“EAT”) in Chesterton 
Global Ltd v Nurmohamed 2015 

In this case a director of an estate agency blew the whistle on Chestertons, 
alleging deliberate manipulation of the office accounts to reduce bonus and 
commission payments to staff. He was later dismissed and brought claims 
of unfair dismissal and victimisation as a result of his whistleblowing.  

Whistleblowing protection

Where a worker makes a disclosure, they will be protected against 
victimisation or dismissal in respect of the disclosure (a “protected 
disclosure”) under the Public Interest and Disclosure Act. The 
whistleblowing legislation was amended in 2013 to include the requirement 
that the disclosure is in the “public interest”.  For disclosures made on or 
after 25 June 2013, any qualifying disclosure made would need to be in the 
“public interest” to qualify for protection under the Act. 

What counts as a qualifying disclosure?

A qualifying disclosure constitutes three elements: a worker must have 
made a disclosure of information, the information must relate to one of six 
types of “relevant failure” and the worker must have a reasonable belief that 
the information tends to show one of the relevant failures. 

The six types of relevant failure are criminal offences, breaches of any legal 
obligation, damage to the environment, breaches of health and safety, 
miscarriages of justice and the deliberate concealing of information about 
the above. 

There is no requirement to be factually correct in proving a whistleblowing 
claim. A worker must subjectively believe that the relevant failure has 
occurred or is likely to occur and that belief is an objectively reasonable 
belief. 

What is in the public interest? 

A whistle-blower is only required to have a reasonable belief that the 
protected disclosure is in the public interest. Even if the disclosure is not 
in fact in the public interest provided the whistle-blower held an objectively 
reasonable belief such a disclosure would qualify. 

Blowing the whistle 

Does an employee reporting on a private company’s manipulation of profit and loss 
figures amount to a qualifying disclosure made in the public interest? 

The EAT held that it is not necessary to show that a disclosure was of 
interest to the public as a whole, only a section of the public will be directly 
impacted by any specific disclosure. A relatively small group (in this case, 
100 senior managers) may be sufficient to satisfy the public interest 
requirement. Employers must be aware that it is not strictly a matter of 
numbers which will determine whether a disclosure is in the public interest. 
Where there is a wider purpose other than self interest, it is possible 
the disclosure will clear the (relatively low) hurdle of the public interest 
requirement.  

If you have any concerns or questions regarding whistleblowing protections 
or policies please do get in contact with a member of the Employment and 
HR team. 
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TUPE and your “right to work in the UK” obligations – don’t get 
caught out!

Employers should be particularly aware when they receive employees who 
transfer into their business under the Transfer of Undertakings (Protection 
of Employment) Regulations 2006 (“TUPE”).  The buyer/transferee (new 
employer) should not rely on the seller/transferor (former employer) to have 
carried out these checks. 

•  An employer (buyer/transferee) acquiring employees as a result of 
a TUPE transfer, must carry out original document checks of the 
acquired employees within 60 days of the date of the transfer. The 
buyer/transferee must:

• Obtain the employees original documents.

• Check the validity of the document in the presence of the holder.

• Make and retain a clear copy and make a record of the date the 
check was made. 

•  If the transfer involves employees who are foreign nationals and have 
been sponsored by the seller/transferor under the Immigration Rules 
to work in the UK, the buyer/transferee and/or seller/transferor have to 
notify the Home Office of the change of sponsorship. 

•  If the buyer/transferee does not hold a sponsor licence from UK Visas 
and Immigration they will have to apply for one within 28 days of the 
transfer.  

•  If the buyer/transferee fails to apply for a sponsor licence within this 

time the migrants will only be able to remain in the UK for 60 days. 

•  Follow up checks are required when an employee provides documents 
showing a time-limited right to work in the UK. A follow up check must 
be carried out when their right to work expires. 

•  If an employer has carried out checks and established that an 
individual is not permitted to work in the UK, it can refuse to employ 
that person. 

•  Penalty for employing an illegal worker is currently a £20,000 fine per 
illegal worker. 

For more information or a checklist of valid documents to request, please 
contact a member of the Employment & HR team. We can also assist with 
advice, business immigration support and guidance at all stages of applying 
for a sponsor licence.  

It is unlawful to employ an individual 
who does not have the right to work in 
the UK or who is working in breach of 
their conditions of stay in the UK.  

Sickness Absence
Top tips for sickness absence management 

•  Make sure the staff handbook is accessible to all employees at 
all times as it contains the sickness absence policy and reporting 
procedures. 

•  Monitor and record all sickness absence consistently. 

•  Record sickness absence by ensuring that employees complete and 
submit all required absence documentation. 

•  Monitor sickness absence by conducting return to work interviews for 
all absences in line with the company guidelines. 

•  Always consider whether or not sickness relates to a disability. If you 
have any concerns you should contact us. 

•  Ensure that any potential reasonable adjustments are properly 
considered and documented when managing any sickness absence to 
avoid allegations of disability discrimination. 

•  Seek a GP medical report when dealing with persistent short-term or 
long term absence relating to the same condition.

•  Keep detailed records of all sickness absence management steps e.g. 
meeting notes, telephone conversations and documentation. 

Frequently asked questions

An employee called in sick for work today but we think they were working at 
another job instead. What can we do?

•  Investigate the matter and establish whether or not there is any 
evidence to suggest that they were working elsewhere.

•  If there is, conduct a disciplinary investigation.

•  If there isn’t any evidence, conduct a return to work interview in the 
normal way and investigate their reasons for being off sick.

An employee called in sick to work but posted on Facebook that they 
were taking a sickie and going out clubbing with their friends instead. What 
should we do?

•  Conduct a disciplinary investigation and collate as much lawful 
evidence as possible.

•  Speak to the employee on return to work as part of the disciplinary 
investigation and depending on their response to the evidence 
consider inviting them to a disciplinary hearing.

We have a pregnant employee who is frequently having days off because 
she is tired. This is causing problems with her colleagues. What can I do?

•  Pregnancy related sickness needs to be treated with great care. 

•  Pregnant employees have a “protected period” lasting from conception 
until the end of the statutory maternity leave period. Dismissing an 
employee or subjecting her to any detriment as a result of a pregnancy 
or maternity-related illness occurring during her protected period is 
unlawful.

•  Meet with the pregnant employee and discuss any reasonable 
adjustments that might possibly be made such as varied start and 
finish times to help with morning sickness.

•  If an employee is within the last 4 weeks of her expected week of 
childbirth statutory maternity leave and pay would automatically be 
triggered from the following day and any entitlement to SSP would 
end.
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Therefore an employee handbook which is incorporated into an employee’s 
contract can only be amended in accordance with its terms (in the vast 
majority of cases, with the agreement of both parties). These principles 
were re-emphasised in recent case Sparks v Department for Transport 
2015 (the “DfT”). 

The DfT was not entitled to unilaterally change the terms of its staff 
handbook, the DfT could only make changes to the staff handbook in 
accordance with the handbook’s variation provisions. The handbook’s 
variation provisions restricted changes to changes that were not detrimental 
to the employees. The DfT sought to harmonise the staff handbooks with 
regards to absence levels, which varied between different departments, 
before an absence management process was triggered. Since the change 
was in fact detrimental to the employees (some departments had 21 days 
of absence until the informal absence management process was triggered), 
the unilateral change by the DfT was not permitted and the employees’ 
original contractual terms were reinstated. Despite the fact that no specific 
employee was able to provide any evidence of being negatively impacted 
by the policy harmonisation.

Are handbooks part of the employees’ contract?

Some handbooks are expressly stated to be contractual and incorporated 
into an employee’s contract. In order for a staff handbook to be 
incorporated into a contract the terms must be sufficiently clear and precise, 
i.e. ‘apt for incorporation’. Generic guidance or aspirational elements of an 
employee handbook are unlikely to be ‘apt for incorporation’.

Employers must ensure handbooks contain the necessary provisions for 
variations. If you have not reviewed your handbook, an out of date policy 
can be the difference between being able to fairly dismiss an employee 
for inappropriate social media comments or having enforceable restrictive 
covenants which prevents senior staff from poaching clients or other 
members of staff. 

Employers may be better served ensuring handbooks are non contractual, 
providing greater freedom to vary the handbook. Conversely employers may 
need to carefully review their handbook to ensure any policies which are 
contractual are clearly specified to be and their terms apt for incorporation.

Take advantage of our free handbook review, if you have not updated 
your handbook recently get in contact with Bex Sinclair, Head of our HR 
consultancy. 

Unilateral changes to a staff handbook

Please remember: staff handbooks, which can form part of an employee’s contract, 
are not exempt from normal principles of contract law. 
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