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Long term sick leave – impact on the 
business - case update Welcome

to the March edition of 
our Employment Law 
Briefing

Hello again from Clarke 
Willmott LLP’s Employment 
& HR team. Welcome to 
another edition of Employment 
Matters. 

For further information on any of the topics 
in this month’s Employment Matters, please 
contact a member of the Employment & HR 
team. 

As ever, we welcome your feedback and 
if you would like to see a particular area or 
topic featured in future issues, please let us 
know by emailing  
bex.sinclair@clarkewillmott.com. 

Kevin Jones 
Head of Employment & HR
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about the adverse impact which her continuing 
absence was having on the running of the 
school”. The Tribunal also held that the academy 
had acted unreasonably in its decision to dismiss 
because a “reasonable employee” would have 
“conducted the appropriate balancing exercise” 
and therefore the dismissal was unfair.

The academy appealed this decision to the 
Employment Appeal Tribunal who referred the 
case back to be heard by a fresh tribunal. The 
academy succeeded on seven of their eight 
grounds of appeal, but they were satisfied that 
the Employment Tribunal had given sufficient 
reasons as to why it reached the conclusions that 
it has reached. However, Ms O’Brien appealed 
this decision to the Court of Appeal.

The Court of Appeal reversed the decision of 
the Employment Appeal Tribunal stating that the 
original decision contained no error of law.

Conclusion

This case is a reminder that employers should 
support employees that are on long term sick to 
ensure that they are properly managing any long 
term absences. If an employee is determined 
as disabled (for the purposes of the Equality Act 
2010), employers should consider any reasonable 
adjustments to help the employee return to work. 
Finally, an employer should also make sure that it 
follows its own internal processes properly when 
considering dismissing an employee.

Furthermore, if during an appeal, further evidence 
comes to light, the Appeal Chair should consider 
this evidence.

Facts

Georgina O’Brien had been employed as a 
teacher in 2005. In 2009, following the school 
becoming an academy, her job title was amended 
to Director of Learning ICT. On 25 March 2011, 
she was assaulted by one of the pupils which 
left her with psychological scarring. Ms O’Brien 
raised concerns with the school authorities 
that aggressive behaviour was not being dealt 
with sufficiently. On 9 December 2011 she was 
signed off of work initially with stress at work and 
subsequently anxiety, depression and PTSD. 

Ms O’Brien did not return for a year and so she 
was dismissed for medical incapacity effective 
from 31 January 2013. Ms O’Brien appealed 
the decision but it was rejected. She brought 
claims for unfair dismissal and for her treatment 
throughout her employment. 

Decisions

The Tribunal dismissed the claims for 
automatic unfair dismissal and direct disability 
discrimination. However, it upheld the claims 
in relation to ordinary unfair dismissal, for 
discrimination arising from a disability and 
wrongful dismissal. The Tribunal found that the 
dismissal was disproportionate because the 
academy “had adduced no satisfactory evidence 

O’Brien v Bolton St Catherine’s Academy confirms that 
it is important for an employer to in part consider the 
impact on the business (where an employee is on long 
term sick leave) if they are considering whether they 
should dismiss on the grounds of ill-health.
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Top Ten Tips for reducing and managing sickness absence
1. Ensure that you have a clear reporting procedure that you enforce

Employers should ensure that they have a clear reporting procedure which 
requires the employee to call and speak to their line manager (even if they 
are not initially available). Furthermore, employees should be required to 
call in on each day of their sickness absence unless and until it is agreed 
otherwise (for example, they are signed off by a GP for a lengthy period). 
A failure to adhere to the sickness reporting procedure (without a valid 
explanation) means that any sickness absence is unauthorised and this 
could be unpaid and treated as a disciplinary issue. 

2. Obtain as much information as possible

When an employee calls in sick, they should be required to provide details 
of the reason for their sickness absence, their expected return and if any 
work needs attention in their absence. A record should be made of this so 
that the employee’s sickness absence (and any future instances) can be 
monitored. Furthermore, this should be compared with any subsequent 
Statements of Fitness of Work (sick notes) to ensure that they are 
consistent. 

3. Keep in contact with the employee

Many employers are mistakenly of the view that they should not contact 
an employee who is off sick and simply await their return to work. It is; 
however, important to maintain a line of appropriate communication with an 
employee who is off sick to monitor their progress, see if there is anything 
that can be done to enable them to return to work and maintain the working 
relationship. It is prudent to agree with the employee who this will be, for 
example, their line manager. 

4. Genuinely consider if the employee “may be fit for work”

If the employee provides a sick note which states that they “may be fit 
for work” with some adjustments, have a meeting with the employee to 
discuss this and see what can be agreed and arranged. Ensure that any 
suggestions, from the GP and/or employee, are genuinely considered. 
These are likely to double as “reasonable adjustments” for an employee who 
is also disabled. 

5. Hold Return to Work Interviews

Holding return to work meetings is a very effective way of reducing and 
monitoring sickness absence. Some employees who might previously have 
misused sickness absence may be deterred from doing so if they are aware 
they will be called to a meeting to account for the reason for and during of 
their sickness absence. It is also a way of ensuring the employee is fit to 
return, updating them of what has happened in their absence and picking 
up on any work-related causes of sickness absence. 

6. Make use of Fit for Work Service (“FFWS”) or Occupational Health 
(“OH”) 

Many employers are not aware of the FFWS which provides a free OH 
assessment for employees who have reached four weeks of sickness 
absence. Obtaining a medical opinion is important if the employee has a 
medical condition or has been off on long term sickness absence. This 
might assist with suggestions as to how to get the employee back to work 
as well as the impact their condition will have on their work. This will enable 
the employer to make a fair and fully informed decision going forward.  

7. Statutory Sick Pay (“SSP”) and discretionary sick pay

Rather than paying contractual sick pay, one option is to pay SSP and 
exercise discretion as to whether an employee should be paid in full for all 
or part of a particular instance of sickness absence. This would also allow 
the employer to withdraw sick pay. As SSP is not payable for the first three 
days of sickness absence and further sick pay will not be guaranteed, this 
can result in lower levels of sickness absence. Direction should be exercised 
consistently and in a rational way to prevent any claim of discrimination.

8. Maintain a paper trail

It is vital that the employer maintains records of sickness absence, return to 
work meetings as well as anything else that is related. In the event you need 
to commence formal proceedings due to either high levels of intermittent or 
long term sickness absence, this will form the basis of your investigation. 
Furthermore, if an employee later alleges that a sanction, dismissal or 
decision is unfair or discriminatory, this should assist an employer with 
defending its position. 

9. Adhere to your sickness absence triggers and commence the 
procedure

Although simple, many employers do not adhere to their own sickness 
absence triggers which can make it difficult to subsequently address 
sickness absence levels fairly and consistently. For example, if you have 
previously not addressed staff in this respect and then seek to do so 
with an employee who is also disabled, you may be accused of disability 
discrimination and find it difficult to defend. Most procedures require a 
discussion regarding the absence, considering if (further) medical evidence 
is required and setting a target and time frame for a period of improvement. 

10. Seek advice sooner rather than later

If there are concerns about sickness absence levels, seek advice sooner 
rather than later - the formal process to progress a dismissal for capability 
should be addressed at an earlier stage than many businesses choose to 
do. 



Employing foreign staff in the UK: Points to consider to retain a 
sponsor licence
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To do this an employer must have a sponsor licence. The process for 
obtaining a licence can be complex in itself and unfortunately the burden 
does not stop there, as retaining a licence requires stringent record keeping 
and comes with rigorous assessment from the Home Office. We set out 
below the headline obligations placed upon a sponsor, to help them pass 
unannounced Home Office inspections and enable them to retain their 
sponsor’s licence.

Home Office Visits

Whilst the sponsor licence is granted (usually for periods of 4 years) the 
Home Office can undertake post-licensing visits at any time to carry out an 
audit to ensure that the sponsor is maintaining its systems and processes, 
and complying with its sponsor duties in full. 

As these visits are often without warning, sponsors need to make sure that 
their paperwork is kept up to a level acceptable to Home Office inspection 
at all times. 

In essence, the purpose of the Home Office visits is to ensure that:

•  the information the sponsor has given about the organisation is 
accurate and complete;

•  the sponsor is able to offer genuine employment that will meet the 
specific requirements of the tier for the licence it has applied for (for 
example, skilled workers);

•  the sponsor is not a threat to immigration control; and 

•  the sponsor is committed to complying with the duties of sponsorship.

One of the primary aims of the Home Office during an unannounced visit 
will be to demonstrate that a sponsor has systems in place to prevent illegal 
working. To achieve this, employers must show that they hold documentary 
evidence to of employees’ entitlement to work. This includes, for example: 

1.  holding copies of passports including certain pieces of critical 
information and any relevant visa endorsements. Copies must be 

appropriately certified and dated to show that they were checked 
before employment started; and

2.  retaining the list of documents specified by the Home Office that 
must be kept by sponsors to show that they are complying with their 
sponsor duties;

3.  putting in place processes to report changes of migrants’ 
circumstances to the Home Office within the permitted timeframes.

The easiest way to ensure that a sponsor is ready 
for inspection at any time is to put in place systems 
whereby the necessary information is audited and 
reviewed on a regular basis. We also recommend 
that sponsors have more than one person within 
their business who assists the key personnel 
maintaining comprehensive systems and 
records, so that cover can be provided 
should the need arise and to avoid gaps or 
deficiencies in the information. 

Retaining a sponsor licence is a significant 
responsibility and can be an onerous 
task for smaller businesses. With the 
potential for unannounced Home 
Office visits, sponsors are constantly 
exposed to the risk of their licence rating being 
reduced and, if insufficient improvement is shown within 
a set timeframe, revocation of their licence. This in turn can have 
a huge adverse impact upon their business and sponsored employee. 

If you sponsor migrant workers and have any queries or concerns about 
whether your records would pass Home Office scrutiny our team advise on 
all aspects of business immigration and employment law considerations, 
including the right to work in the UK, and would be happy to assist you 
further. 

One of the most common routes for employers in the UK for employing foreign 
workers is by sponsoring them under the Points Based System. 

Employment contract compliance: FAQs
1. Why is it important to provide a written employment contract?

It is beneficial to have written contracts in place for all staff so that the terms 
of the engagement can be clear and precise. Written contracts provide 
mutual clarity and certainty about what is expected from employees and 
what the employee can expect from their employer. 

Furthermore, upon engaging an employee, an employer must provide a 
written statement of certain terms within 2 months of the commencement 
of their employment. Failure to do this can potentially result in claims of pay 
between 2-4 weeks pay (capped at £479 per week (increasing to £489 
from 6 April 2017)). This would only be awarded if the claim is bought in 
conjunction with another permitted claim (and cannot be presented as a 
standalone claim). However, an employee can still apply to the Tribunal for a 
declaration confirming the particulars of their employment.

2. Should I include a PILON clause?

There are some advantages and some disadvantages to PILON clauses. 
Generally, it is better to insert a PILON clause into the contract of a more 
senior employee. This is because if there is a need to terminate a senior 
employee’s contract that contains restrictive covenants, if you chose to pay 
them in lieu of notice that did not allow you to do so in the contract, you 
would be risking making the restrictive covenants invalid because there 
would otherwise be a breach of contract.

The advantage of a PILON clause is that you can allow yourself the flexibility 
of dismissing an employee (subject to whether they qualify for statutory 

unfair dismissal protection) without them having to work out their notice 
period and without breaching the contract by doing so. 

3. Should include restrictive covenants into my employment 
contract?

You should always consider that all restrictive covenants are void unless:

•  it can be shown that the employer has a legitimate business interest to 
protect; and 

•  the covenant goes no further than necessary to protect that interest.

Therefore, if you are considering drafting restrictive covenants into a 
contract, you should always seek legal advice to ensure that the contract 
has the best chance of being enforceable. 

4. How can I make sure that I can recover money owed to me when 
an employee leaves?

For example, in order to recover holiday pay where an employee has taken 
more holiday than they have accrued, there needs to be an express term 
within the contract, otherwise it could amount to an unlawful deduction of 
wages. There are only specific reasons why an employer can deduct monies 
from an employee’s wages and most of which have to be agreed in writing 
by the employee. The same would apply for deducting monies owed from 
course fees that were paid, unless you ask the employee to enter into a 
separate written agreement upon enrolment of that course. These clauses 
should be clear, express and reasonable to be valid.
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How our Employment & HR legal experts can can help 
you
HR Guardian: Employment Law insurance that protects your business  
- click to find out more >>

Your HR: Your business, your people, your choice of HR support  
- click to find out more >>

Your People: The complete HR solution  
- click to find out more >> 

 Your People - HR admin made easy
We have a very cost effective Cloud based HR database and information system called *Your People available to our clients which supports our 
Employment and HR support service. This manages all HR information in one place, rather than on a series of spreadsheets as is often the case! This 
system covers employee self-service management of holiday and sickness as well as training records, on-line recruitment, performance management, 
HR reporting, HR documents and much more. 

The system also allows you to conduct your entire appraisal system on-line and flag alerts when they are due, ensuring that your HR function is 
proactive. Costs start from as little as £170+VAT for the entire year! More information can be found on this link.

Join our “HR South West” 
Networking Group on 
LinkedIn. 

Read our ‘HR Bites’ blog. Follow us on Twitter. 
@employment_hr

Tip of the month: company cars
Since the abolishment of paper driving licences in June 2015, the 
government alongside the DVLA have created an online driving licence 
checking service to enable establishments to check for driving offences. 

This service is particularly useful if you offer company cars to your 
employees to ensure that:

1.  The employee holds a valid driving licence

2.  The employee is licenced to drive a particular type of vehicle

3.  Their driving records are clean

You need to be confident that a driver is legally allowed to drive in the UK. 
All insurance policies require the individual driving to have a valid licence 
and without it, the insurance would be void (and therefore potentially 
costly for you if anything were to happen). 

You owe a continuing duty of care to your employees under various 
pieces of legislation including Health and Safety and Road Traffic laws. 
Furthermore, if an employee is killed whilst driving for work and there is 

a gross breach of an employer’s duty of care, you may be prosecuted 
under the Corporate Manslaughter and Corporate Homicide Act 2007. 
By way of an example, a gross breach could be if an employee was 
driving without a valid driving licence. 

To use this online service, you firstly have to obtain the driver’s 
permission. You cannot force an employee to participate in this scheme 
but you can stop them from driving your company vehicles. The driver 
will have to enter their details at: https://www.viewdrivingrecord.service.
gov.uk/driving-record/licence-number. It is a criminal offence to take their 
personal information without their permission.

The employee will provide you with a code which you are only able to 
use once. To check their driving licence history, go to: https://www.
viewdrivingrecord.service.gov.uk/driving-record/validate.

In order to best protect yourself, you should be periodically checking 
the employee’s driving licences, have an up-to-date company vehicle 
policy and provide training sessions to teach employees about how 
to access your policies. Please contact us if you would like further 
information.

mailto:kevin.jones%40clarkewillmott.com?subject=
mailto:sharon.latham%40clarkewillmott.com?subject=
mailto:emma.hamnett%40clarkewillmott.com?subject=
mailto:marc.long%40clarkewillmott.com?subject=
mailto:kate.gardner%40clarkewillmott.com?subject=
mailto:bex.sinclair%40clarkewillmott.com?subject=
http://www.clarkewillmott.com/files/2014-01-01/HR-Guardian.pdf
http://www.clarkewillmott.com/files/2014-01-01/HR-Guardian.pdf
https://www.clarkewillmott.com/wp-content/uploads/2017/01/HR-Core-Services-2017.pdf
https://www.clarkewillmott.com/wp-content/uploads/2017/01/HR-Core-Services-2017.pdf
https://www.clarkewillmott.com/wp-content/uploads/2017/01/HR-Your-People-2017.pdf
https://www.clarkewillmott.com/wp-content/uploads/2017/01/HR-Your-People-2017.pdf
https://www.clarkewillmott.com/wp-content/uploads/2017/01/HR-Your-People-2017.pdf
http://www.linkedin.com/groups?home=&trk=grp-name&goback=&gid=8137435
http://www.linkedin.com/groups?home=&trk=grp-name&goback=&gid=8137435
http://www.linkedin.com/groups?home=&trk=grp-name&goback=&gid=8137435
https://www.clarkewillmott.com/blogs/hr/
https://twitter.com/employment_hr
https://twitter.com/employment_hr
https://www.viewdrivingrecord.service.gov.uk/driving-record/licence-number
https://www.viewdrivingrecord.service.gov.uk/driving-record/licence-number
https://www.viewdrivingrecord.service.gov.uk/driving-record/validate
https://www.viewdrivingrecord.service.gov.uk/driving-record/validate
http://www.linkedin.com/groups?home=&trk=grp-name&goback=&gid=8137435
https://twitter.com/employment_hr
https://www.clarkewillmott.com/blogs/hr/

