
The business is under no obligation to offer work 
to the worker, nor does the worker have an 
obligation to accept any work.

Those who work under zero hours contracts 
will usually be regarded as workers rather than 
employees. Workers have the right to receive 
minimum wage and annual leave but do not have 
the same statutory employment protection as 
employees. If you are using zero hours contracts, 
you should however check that individuals are 
indeed workers rather than employees to avoid 
any future issues.  There is currently no legal 
definition of a zero hours contract and therefore 
contracts which fall under this umbrella terms 
can vary significantly. Generally the term is 
understood to mean a “working relationship 
between a business and a worker where there 
are no specific hours and payment is made only 
for work performed”.

The government has refused to ban zero hours 
contracts as they have proven to be a popular 
and flexible part of the labour market mix. In 
addition, the government has announced plans 
to launch sector specific codes of practice as 
well as guidance for calculating benefits and best 
practice on arranging and cancelling work. 

Sports Direct, the high street retailer and a 
prominent user of zero hours contracts (20,000 
of the 23,000 Sports Direct staff are engaged 
on zero hours contracts) have agreed to settle a 
claim with former staff member Zahera Gabriel-
Abraham after she launched a case claiming sex 
discrimination, unfair treatment and breach of 
holiday rights “zero hours” contract. Ms Gabriel-
Abraham brought the claim after taking a zero 

hours contract with Sports Direct which she says 
did not make clear that she might not be offered 
work with the business. She resigned saying her 
health was suffering because the threat of not 
being given any work some weeks was making 
her ill. She also claimed that she was told she 
would not receive holiday pay.

The parties settled the claim and as part of the 
settlement Sports Direct agreed to: 

• rewrite its job adverts and contractual 
arrangements to expressly state they do not 
guarantee work; 

• produce clear written policies explaining 
what holiday and sick pay zero hours 
workers are entitled to; and

• display the new policies prominently in 
stores for staff to see.   

The point for employers to note is that flexible 
working arrangements definitely have their place 
and merits for both sides and you should not be 
discouraged from using these arrangements with 
your workforce.

If used appropriately they can be a useful 
resource to boost the flexible labour pool at 
periods of peak demand. However, transparency 
and communication are important to educate 
staff and avert any misuse. Zero hours contracts 
may not be appropriate where a worker is 
working consistent regular hours as this may 
confer employment rights. 

To recap, the real point of caution is that you 
must ensure that the contract or agreement 
issued to the worker reflects what happens in 
practice.

Zero hours contracts Welcome
to the November 
edition of our 
Employment Law 

Briefing
Hello again from Clarke 
Willmott LLP’s Employment 
& HR team and welcome 
to another edition of 

Employment Matters. 
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Zero Hours Contracts (or Casual Worker Agreements) 
are agreements under which a business can engage 
workers who are not employees.
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The EAT handed down its decision in the “Holiday Pay Cases” (Bear 
Scotland Ltd v Fulton & Baxter, Hertel (UK) Ltd v Wood & Ors; and Amec 
Group ltd v Law & Ors), confirming that non-guaranteed overtime must be 
taken into account for the purposes of calculating holiday pay.

After the union Unite trumpeted a victory for workers, employers will be 
faced with an increased wage bill. However, the doomsday scenario of a bill 
for up to 16 years of additional historic holiday pay was averted.

What’s all the fuss?

The crux of the dispute was focused upon what payments needed to be 
included in the holiday pay calculation. Following on from previous decisions 
which required the payment of ‘normal remuneration’ and workers being “no 
worse off financially” during annual leave, the EAT concluded that holiday 
pay must include elements which had previously been excluded, namely 
non-guaranteed overtime and some travel payments. The rationale behind 
the recent spate of holiday cases was that individuals who take holiday and 
do not receive their ‘normal remuneration’ incur a financial disadvantage. As 
a result individuals could be disincentivised to take holiday as they would 
be prevented from earning overtime which they would earn in the normal 
course of their employment. 

What is now included? 

Employees who have received payments for “non-guaranteed” overtime; 
those payments should now be reflected in their holiday pay calculations. 
Non-guaranteed overtime is overtime which is not guaranteed by a contract 
of employment. If there is a regular and settled pattern of work, such 
overtime payments will be easy to calculate. However, where there is no 
pattern, overtime will be calculated with reference to a fixed period, likely to 
be 12 weeks.

Simply put employers are required to pay holiday pay that includes non-
guaranteed overtime during annual leave for 20 days of the annual leave 
entitlement. In addition, other elements or allowances which are intrinsically 
linked to the performance of the tasks will need to be included. At present, 
commission is not included but a decision will be forthcoming in the new 
year (Feburary) with regards to commission although it is likely that it will be 
included. 

It is arguable that voluntary overtime which forms normal pay and was paid 
sufficiently regularly over a period of time should now be included too.

Why only some of the holiday entitlement?

The additional holiday pay requirement would only apply to the standard 
four weeks’ leave granted under the Working Time Directive. In the UK, 
employees receive a total of 5.6 weeks under the Working Time Regulations 
which includes an additional 1.6 weeks. This additional holiday which will 
not include payments for non guaranteed overtime. As a result employers 
will need to calculate and pay two separate rates of holiday pay.  

How much back pay?

Despite the ruling, employers are able to breathe a sigh of relief as 
historic underpayments will not include the previous 16 years as some 
commentators suggested it might. It is likely that historic underpayments 

will be capped to potentially around the previous 12 months. The claims 
for holiday pay underpayments were restricted by the judge to those from 
the last three months unless the underpayment formed part of a series of 
deductions ending within that three month period. 

Of crucial importance to employers the EAT ruled that workers could not 
claim underpaid holiday pay as part of a series of deductions where more 
than three months had elapsed between the deductions. i.e. more than 
three months had elapsed between the date of payment for the holiday 
periods. 

Moreover it is likely that any historic holiday payments may not stretch 
beyond a year as any holiday taken above the 20 days provided by the 
Working Time Directive does not attract the additional payment so the 
“chain” of a series of deductions is likely to be broken.  Ultimately, it will 
of course depend upon exactly when the holiday was taken and when 
payment was then due.

What does this mean for my business?

Your holiday pay bill will be going up!

Pending any future appeal (leave to appeal has been granted), employers 
need to be prepared to deal with existing claims and potentially pay two 
holiday rates going forward. The relatively favourable decision of the EAT 
may stimulate settlement discussion for claims that have been stayed as any 
appeal could extend the historic period which workers can claim underpaid 
holiday. 

What do I need to do?

Some employees may have been drawn in by headlines and now be 
expecting additional overtime holiday pay since 1998. Others may be 
erroneously expecting the holiday pay decision to include commission. Are 
you in a position to answer your employees’ questions?

Start now and assess as a business how you are going to be impacted 
and calculate the cost of any potential claims and future uplift in holiday pay 
rates.

Lay the groundwork for paying two holiday rates or consider whether one 
flat rate will avoid the administrative hassle.  

Review your policies and procedures in your handbooks for dealing with 
disputes in case you receive a raft of grievances for underpayment of 
holiday pay. 

It is likely that this case will be appealed either by the employee on the issue 
of backpay or the employer so keep an eye out for future updates.

In the longer time employers may need to redraft their contract of 
employments, set out clear holiday guidelines after periods of overtime or 
potentially consider scrapping overtime altogether depending on the sector 
in which you operate. 

Employers may wish to wait for the conclusions of the government taskforce 
setup by Vince Cable to assess the impact. The taskforce will include 
members from the CBI, directors and small business federation.

If you have any questions, please contact us as we would be happy to help 
on what is clearly still a tricky area of employment law.

Holiday Pay
The eagerly anticipated “employment law decision of the decade” was released on 
4 November by the employment appeals tribunal (“EAT”). 
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The player vehemently opposes his conviction and maintains his innocence 
and is seeking a review from the criminal cases review board. Irrespective of 
the success of the appeal, the player has begun training again (most likely) 
with an eye to continuing his professional career as a footballer with his 
former employer Sheffield United FC.

No prohibition exists preventing ex offenders pursuing a career in 
professional football. The player is legally allowed to return to work, yet 
there remains apprehension at the re-employment of a convicted rapist by 
his former club. 

As an employer, the principal position on how to treat individuals with 
criminal records is set out by statute in the Rehabilitation of Offenders Act 
1974. Separate duties exist in which there is need for disclosure in certain 
situations and to protect certain groups from those who have committed 
certain offences; conversely, offenders themselves having been rehabilitated 
have the right to re-establish their lives and become productive members of 
society. 

Employers retain the freedom to ask a job applicant, prospective or current 
staff and volunteers about their criminal record.

An individual who has been convicted of a criminal offence and who 
complies with the terms of his release by not re-offending during a 
set rehabilitation period from the date of conviction is considered to 
be rehabilitated and their conviction becomes “spent”. The length of 
the rehabilitation period is dependent upon the type of sanction (fine/
imprisonment) and the length of the custodial sentence (not the nature of 

the offence). Once a conviction becomes spent an individual will no longer 
need to declare that conviction in a job application and they will be entitled 
to hold themselves out as having a clean record (certain professions, job 
roles, and those who work with the vulnerable or children receive different 
treatment, as well as those who are involved in national security). 

During the set rehabilitation period, the conviction remains “unspent” and 
should be disclosed by a prospective or current staff members in response 
to a request or questioning by the employer for details of the individual’s 
criminal record.

For individuals who received a custodial sentence for a period of at least 
four years or a public protection sentence, their conviction is never spent. 
Those who received a custodial sentence between two and a half and four 
years it is seven years until their conviction becomes spent; over six months 
and up to two and half years, four years; a custodial sentence up to six 
months, two years and fines, one year respectively. 

To recap most spent convictions do not need to be disclosed to an 
employer (prospective or current), even if there is a direct request for that 
information or a contractual requirement to disclose. An individual cannot 
be prejudiced or face a detriment for failing to disclose a spent conviction 
(i.e. an excuse not to employ). Even if an employer were to discover an 
employee had failed to disclose the detail or existence of spent conviction, 
it is not permissible to dismiss an employee for failing to disclose spent 
convictions. Employees dismissed on this ground may bring a claim for 
unfair dismissal.  

Re-employing ex offenders
The headlines have been awash with the news that former footballer and now 
convicted rapist Ched Evans has been released from prison. 

This was considered in General Dynamics Information Technology Ltd 
(Employer) v Carranza (Mr C), Mr C was disabled for the purposes of 
discrimination legislation. His employer had made adjustments for his 
condition including extra breaks and time off for medical appointments. 

However, Mr C received a final written warning in September 2011 following 
206 days of sickness absence in three years, mainly caused by his disability. 
Mr C had two further short periods of disability related absences, which did 
not prompt any action by his employer. Subsequently, after a further three 
months of sickness, not related to his disability, Mr C was dismissed in 
December 2012. 

Mr C brought claims for disability discrimination and unfair dismissal. The 
employment tribunal (ET) held that the employer was in breach of a duty 
to make reasonable adjustments for Mr C because it would have been a 
reasonable adjustment to disregard a final written warning.

The employer appealed to the employment appeal tribunal (EAT). The EAT 
disagreed with the ET’s earlier decision for these reasons:

•  Disregarding a final written warning could not be a ‘step’ that the 
employer could have taken, which would have amounted to a 
reasonable adjustment. 

•  Revoking a warning could be a reasonable adjustment, however, 
because the employer had already shown leniency it would be 
regrettable if the employer was then required to disregard all disability-
related absences. 

•  It would have been easier to analyse the case as one of discrimination 
arising from disability rather than focussing on adjustments.  However, 
even if this case had been presented in that way, it would not 
have succeeded because the dismissal of Mr C was deemed a 
proportionate means of achieving the legitimate aim of consistent 
attendance at work.  

This case is important as it suggests that in the future where a disabled 
employee wishes to challenge their dismissal on absence grounds, 
the focus will no longer be on the employer’s duty to make reasonable 
adjustments. It is considered that the duty to make reasonable adjustments 
has been relied upon to a disproportionate level and now future claims may 
instead rely on the right not to suffer discrimination arising from disability. 

Employers need to make sure that their formal sickness policy is up to date 
and implemented consistently and thoroughly.   

If you are managing employees with disability related sickness absences 
and have any concerns about potential claims arising from this, please 
contact a member of the Employment & HR team. 

Disability, Ill Health Absences and Reasonable Adjustments  
Is disregarding a final written warning for disability related sickness absence a 
reasonable adjustment that an employer should make?
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Good team performance is driven by motivation. Here are five ways to 
increase motivation in your team from team development expert Abbie 
Kench of The Team Experience Ltd: 

1.  Set realistic goals, aims and targets 
Having something to aim for can instantly give any team acceleration. 
Display them on a wall so everyone can be reminded of the direction 
they should be heading in.

2.  Have incentives 
This doesn’t always have to be financial; a day trip out, vouchers or a 
family treat! An attractive reward can be highly motivating. 

3.  Recognition and acknowledgement for achievements 
This can be a huge motivator. A mention in the monthly newsletter, a 
name mentioned in a speech in the team meeting or a simple hand 
shake to congratulate.

4.  Celebrate success!  
Whether it’s a team-building treat, an award ceremony or an email to 
everyone in the organisation, celebrate every success with pride and 
publicity.

5.  Share good practice 
Try to set aside a little time to share stories of success. What has 
worked well, what you have learned and how you did it. This is crucial 
in keeping morale high and can help motivate all members of the team. 

Abbie Kench is the founder of The Team Experience Ltd company who 
specialise in team-building and development; working with businesses of all 
shapes and sizes to get the most from their teams. 

www.TheTeamExperience.com

Guest Contribution: top tips for motivating your team

Discrimination in the workplace, but no right to claim 

In Halawi (Ms H) v WDFGUK Ltd (WD), Ms H was a beauty consultant who 
worked through her own company at an airside Heathrow outlet. Ms H had 
to be security cleared through customs to be able to reach her company. 
The airside space was managed by WD.

WD withdrew Ms H’s store approval for a potentially discriminatory reason 
on the grounds of race or religion. This meant she could no longer access 
her store airside and was therefore prevented from working. 

Ms H argued that because of WD actions, in effect, WD had dismissed 
her. Ms H claimed that WD was her employer and that the dismissal was 
discriminatory.

In order to claim race or religious discrimination, Ms H needed to show she 
was employed by WD. 

The employment tribunal (ET) decided she was not an employee for the 
following reasons: 

•  There was no contract between Ms H and WD;

•  Ms H had not agreed personally to perform services for WD; and

•  Ms H was not controlled by WD, because WD had no control over how 
she worked beyond their right to restrict her access to the workplace. 

Ms H appealed to the employment appeal tribunal, but she lost. She then 
appealed to the Court of Appeal (CA).

The CA had sympathy with Ms H and recognised that she may have been 
discriminated against. However, whilst the court was uneasy about the 
reality of a situation in which someone could be the victim of discrimination 
yet have no right to complain to a court about it, it agreed with the earlier 
courts that Ms H was not employed by WD and her claim failed. 

It is important to understand your workforce in order to best protect your 
business and be alive to individuals: who is self employed, who is an 
employee, who is a worker?  Have their working practices and engagement 
changed?  Should their contracts be updated to reflect the reality of the 
relationship?

If you have any questions or concerns about the status or individuals who 
work for you, or discrimination in the workplace, please contact a member 
of the Employment & HR team. 

Turbulence in the Court of Appeal in the case of Halawi v WDFGUK Ltd.  
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