
No, not in certain circumstances, said the 
Employment Appeal Tribunal in Jinadu 
(Employee) v Docklands Buses (Employer).

The employee was employed as a London bus 
driver. Due to a complaint about her poor driving 
by a motorist, which was backed up by CCTV 
footage, the employees driving was stated to 
be below an acceptable standard. As a result 
the employer advised the employee that she 
would need to have a driving assessment at the 
employer’s in-house training centre. However 
she refused to attend and was subsequently 
subjected to formal disciplinary proceedings.

At the disciplinary hearing the employee was 
again asked to have a driving assessment and 
again she refused. The employee also raised 
a number of allegations, about the managers 
involved and the motorist who had complained 
about her driving, which were framed as a formal 
grievance and she requested that her complaint 
be dealt with in accordance with the employer’s 
grievance procedure. 

The employer intended to address the 
employee’s grievance in accordance with their 
grievance procedure, but instead of putting the 
disciplinary process on hold to deal with the 
grievance, the employer continued with and 
completed the disciplinary process subsequently 
dismissing the employee. 

The employee brought a claim for unfair dismissal 
in the Employment Tribunal:

• The employee argued that her dismissal 
had been unfair due to her grievance, which 
she advised was relevant to the disciplinary 
proceedings against her and therefore 
should have been considered prior to the 
conclusion of the disciplinary process.

• The employee had failed to comply with 
a clear instruction to attend the training 
school without good reason, which was 
deemed gross misconduct by the employer.

• The Tribunal held that insubordination is 
listed as an item of gross misconduct and 
the employer had acted fairly in dismissing 
the employee and concluded that “the 
sanction or penalty of dismissal lay within 
the band of reasonable responses a 
reasonable employer might have adopted.”

The employee appealed on the same grounds to 
the Employment Appeal Tribunal:

• The Employment Appeal Tribunal dismissed 
the appeal.

• Held that the mere fact that the grievance 
was not dealt with did not detract from 
the fact that the employer had reasonable 
grounds to continue with the disciplinary 
process and dismiss the employee.

This case ultimately shows that a dismissal may 
not be considered unfair if an employer does not 
postpone a disciplinary hearing on the grounds 
that a grievance has been raised.

Continued on page 2

Disciplinary or Grievance - who wins the 
race?

Welcome
to the May edition of 
our Employment Law 
Briefing

Hello again from Clarke 
Willmott LLP’s Employment 
& HR team and welcome 
to another edition of 
Employment Matters. 

For further information on any of the topics 
in this month’s Employment Matters, please 
contact a member of the Employment & HR 
team. 

As ever, we welcome your feedback and 
if you would like to see a particular area or 
topic featured in future issues, please let us 
know by emailing bex.sinclair@clarkewillmott.
com. 

Kevin Jones 
Head of Employment & HR
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If a grievance is raised during disciplinary proceedings, 
do employers have to put a hold on proceedings to 
deal with the grievance? 
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Whether the disciplinary proceeding should be suspended will depend 
on the specific facts, particularly the degree to which the disciplinary and 
grievance issues are related. If the grievance could impact on the fairness 
of the disciplinary decision, for example contains biased or discriminatory 
allegations, then it is more likely that the employer will need to suspend the 
disciplinary process. 

Please do not hesitate to contact member of the Employment & HR team 
if you require guidance on any disciplinary matters and advice on when it 
would be appropriate to put a hold on a disciplinary process to deal with a 
grievance.

Disciplinary or Grievance - who wins the race? continued

The Office for National Statistics (ONS) estimates there were around 1.8 
million zero hours contracts that provided work in August 2014, based on a 
survey of businesses. Due to their increasing use there are now more claims 
reaching the Employment Tribunal which feature zero hours contracts.

Employers and employees commonly misunderstand the statutory rights 
employees have despite when they are engaged as zero hours workers. 
Staff engaged on zero hours contracts are still protected by employment 
legislation. Workers on zero hours contracts are able to bring claims in the 
Employment Tribunal and they can be costly as Britannia Hotels discovered.

Whilst the case of Southern v Britannia Hotels Ltd is a useful guide to 
employers on how not to conduct an investigation into gender harassment, 
it is important for employers for other reasons. 

The Employment Tribunal recognised in its judgment that zero hours 
workers are “vulnerable” in the work place when asserting their statutory 

rights. Zero hours workers who raise complaints against their employer 
or colleagues for unwanted conduct may be at risk of having their hours 
reduced or removed. In this case the Tribunal noted that Ms Southern felt 
she was “trapped and fearful” by her status as a zero hours worker that her 
shifts would be reduced having raised a complaint. 

Policies alone will not save you!

Ms Southern was a waitress who worked in a hotel owned by Britannia 
Hotels Ltd. She was awarded £19,500 in damages for injury to feelings 
following her successful claim of harassment relating to gender.

Ms Southern was sexually harassed by her line manager. She made 
complaints about the behaviour of her line manager. Having raised a 
complaint, three investigations were carried out over a long period of 
time by her employer which were “at best, cursory and at worst, wholly 
inadequate”. 

Britannia sought to rely on the statutory defence to defend the claim that it 
had the correct policies in place. Despite the fact that Britannia had policies 
in place it was evident the policies were not adhered to or followed.  

Learn from Britannia’s mistakes 

Ms Southern received a significant sum partly due to her vulnerability (based 
on her age and wellbeing) of which her zero hours worker status was also 
a contributory factor. In future, Employment Tribunals may consider security 
of employment status when assessing vulnerability of a claimant to decide 
appropriate awards levels. 

Zero Hours Contract can be a considered when assessing a 
Claimant’s vulnerability 

Despite the election season being over zero hours contracts still remain in the 
spotlight. Zero hours contracts have grown increasingly popular over the course of 
the previous five years. 



Woolworths… the final word

The European Court of Justice (“ECJ”) confirmed that an ‘establishment’ 
refers to an individual workplace not to the employment organisation 
as a whole. Employers will have now certainty during any redundancy 
consultation process which establishments (individual places of work) 
require consultation and which fall below the 20 employees threshold.

The Law 

Under UK law employers are obliged to inform and collectively consult 
where they propose to dismiss as redundant 20 or more employees at 
one establishment within a 90 day period or less. If an employer fails to 
collectively consult, an Employment Tribunal may make a protective award 
of up to 90 days’ gross pay per affected employee.  Where the employer 
is insolvent, affected employees may apply to the Secretary of State to be 
paid their protective award from the National Insurance Fund. 

The Background

Former Woolworths and Ethel Austin employees were made redundant 
in 2008 and 2010 respectively. One of the affected employees along with 
the trade union USDAW brought claims in the Employment Tribunal for 
protective awards against the employers. They were successful and the 
Employment Tribunal made protective awards but only in respect of those 
employees who worked in the larger stores employing 20 or more staff. 
The Woolworths’ administrator did not need to pay the protective award to 
any employees who were employed in stores with less than 20 employees 
in line with UK legislation (TULCRA 1992). Of the 27,000 Woolworth staff 
made redundant around 4,000 worked in stores which employed less than 
20 staff.

The Employment Tribunal decided that each individual store counted as 
one ‘establishment’ .This was the settled position in UK law at the time but 

on appeal, the Employment Appeals Tribunal (“EAT” decided that the UK 
legislation was not compatible with the European law. As a result employers 
would be required to consult affected employees at smaller stores and also 
be entitled to a protective award. The UK government appealed the EAT 
decision and the Court of Appeal referred the decision to the ECJ. The 
Advocate General gave his opinion earlier in the year on 5 February 2015 
stating his belief that establishment meant “local employment unit”.

The Ruling 

The ECJ followed the Advocate General’s opinion. The court decided that 
the number of proposed redundancies should be measured at the site 
(“the establishment”) to which the workers are assigned to carry out their 
duties, rather than across the whole organisation. Importantly the UK law 
(TULCRA 1992) is compatible with European law.  Although good news for 
employers; the decision is likely to deprive around 4,000 former workers of 
a protective award.

Implications for businesses

The decision is good news for businesses, particularly large employers 
operating across multiple sites. The EAT decision forced employers to 
closely monitor multiple site redundancies due to the risk of triggering 
collective consultation obligations and the threat of protective awards. 

The decision marks a return to the old law, reintroducing the ‘establishment’ 
test. Businesses should now be able to engage in more efficient periods 
of redundancy consultation. Companies will only have to collectively 
consult where 20 or more staff at one establishment are to be made 
redundant within a period of 90 days. Failure to do so will still result in hefty 
Employment Tribunal protective awards. In the Woolworths case the total 
amount awarded in respect of the failure to consult was £70 million and the 
ECJ decision has only saved another £5 million being added to the bill.

The UK government won in the landmark ‘Woolworths’ case, USDAW v Ethel 
Austin Ltd (in administration). This judgment will be welcomed by large, multiple site 
companies across the UK.

clarkewillmott.com Great service... Great people...

03 Employment Law Briefing May 2015

Flexible Working Requests - Frequently asked questions

An employee filled in a request form and gave it to the line manager 
who forgot about it – what should I do? 

•  Speak to the employee straight away and update them on the reason 
for the delay and future steps. 

•  Arrange to meet with them formally as soon as possible and avoid any 
further delays in making a decision.

Can I agree the flexible working request on a trial basis?

•  Yes, but you must ensure that any trial period is agreed in writing with 
the required information.

Do I have to keep all the paperwork relating flexible working 
requests?

•  Yes, it is strongly advised that you keep all paperwork relating to 
requests to prove that the statutory process was followed and that the 
request was dealt with in the right way; particularly if it was refused for 
any reason.

What can an employee do if we unreasonably refuse a flexible 
working request or do not follow the procedure?

•  If there is any equality strand present in the request, (i.e. a protected 
characteristic such as maternity, sex, disability, age, etc.) the employee 
could in some circumstances succeed in challenging any refusal in an 
Employment Tribunal claim against the company on such prohibited 
grounds.

•  It is particularly important to seek professional advice before refusing 
any flexible working request to ensure that any such potential issues 
are covered off and protected against.

Can an employee make a flexible working request if they do not 
have a child or adult to look after?

•  Yes, the right to request flexible working applies to any employee who 
has 26 weeks continuous service.

If we get two flexible working requests in the same team where one 
employee has a child and the other one does not, can we prioritise 
those who have care responsibilities?

•  No, you cannot. If this situation occurs, you should see professional 
advice from our Employment & HR team.

Some of the most frequent queries from our clients this month have been in 
relation to flexible working requests. This month Bex Sinclair, our Head of the HR 
Consultancy looks at some of the most frequently asked questions from employers 
on this subject and provides some top tips. 

https://www.clarkewillmott.com/people/Bex-Sinclair/172
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No, not in certain circumstances, said the Employment Appeal Tribunal in 
Olsen (Employee) v Gearbulk Services Ltd & Anor (Employer).

The employee was Danish and lived in Switzerland. He entered into a 
contract with the employer, a company incorporated in Bermuda, as a 
Business Development Director. His role was an international one, with 
him being based in Switzerland. The employee chose this contract to be 
governed by Bermudian law so he could stay living in Switzerland and 
provided that the court of Bermuda should have jurisdiction over any 
dispute. 

The employee managed around 100 employees internationally, 20 of which 
were based in the UK and he spent more working time in the UK than any 
other jurisdiction. However he ensured that he never spent so many days in 
the UK as to be subject to UK taxation.

The employee was later dismissed, which he believed was due to the public 
interest disclosure he had made and subsequently brought claims for unfair 
dismissal and whistleblowing in the Employment Tribunal. 

The Tribunal held that the employee was in an international role and the 
contract was subject to Bermudian law and jurisdiction and the employee 
went to great lengths to structure his working arrangements in the UK 
so that he did not become subject to UK taxation. Therefore the Tribunal 
concluded the connection with the UK was not sufficiently strong enough to 
allow him to bring his claims in the UK. 

The employee appealed to the Employment Appeal Tribunal on the grounds 
that the first instance Tribunal had reached the wrong decision, as to the 
base from which he operated and as to the conclusion that his employment 
was not sufficiently closely connected with the UK and UK Law. The 
Employment Appeal Tribunal agreed with the first instance Tribunal’s 

Territorial Jurisdiction - Do you know which country your international 
employee can claim in? 

Can an international mobile employee based in Switzerland, who spent more of 
his time working in the UK than any other single place, make a claim for unfair 
dismissal in the UK?

decision and dismissed the appeal.

Comment

Although in this case it was found that there was not a substantial 
connection to the UK, employers need to be acutely aware that this can be 
a complex area of law and cases of this kind are fact sensitive.   

It is important to note that a variety of factors may be taken into account, 
as with the case above, when deciding whether there is a substantial 
connection with the UK, this can include:

1.  where the employees home is;

2.  to consider any other countries which the employment has connection 
with in the performance of their duties; and

3.  to adopt a relative approach to the question of substantial connection.

If you have any questions or concerns about international employees 
who work for you and whether they would be subject to UK jurisdiction 
employment law, please contact a member of the Employment & HR team. 

Zero hours contracts

•  Eradicate exclusivity in zero hours contracts.

Human Rights 

•  Introduce a British Bill of Rights to replace the Human Rights Act 1998 
in order to make the Supreme Court the ultimate arbiter of human 
rights matters in the UK. 

Industrial relations 

•  Require a minimum turnout of 40% of all those entitled to take part in 
strike ballots and a majority vote by all those who turn out to vote in 
the health, transport, fire and education sectors. 

•  Repeal restrictions which prevent employers from using agency 
workers to cover striking employees. 

National Minimum Wage and Living Wage

•  Increase the National Minimum Wage (NMW) to £6.70 by autumn 
2015 with a view to increasing the NMW to over £8 an hour by the 
end of 2020 in line with Low Pay Commission Recommendation.

Tax-Free Personal Allowance 

•  Increase the tax-free personal allowance to £12,500.

•  Encourage the payment of the Living Wage, where businesses can 
afford it.

Apprenticeships

•  Create an extra three million apprenticeships over the next five years.

Work and families

•  Increase the entitlement to free childcare to 30 hours for all children of 
working parents aged three and four years old.

Gender Equality 

•  Introduce gender pay gap reporting.

We will keep you updated of the proposed changes. 

What to expect in Employment Law in 2015 

With a Conservative majority government attention now turns to their legislative 
plans and the Conservative election manifesto. The Conservative party manifesto 
will impact employment law in the following ways: 
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Come and join our newly created “HR Bristol” Networking Group on LinkedIn. This dedicated LinkedIn group will provide 
you with news, updates and information on HR issues and employment law. We have already established a great 
networking group, so why not join us?

Click here to find out more >>

HR Guardian: Employment Law insurance that protects your business  
- click to find out more >>

Your HR: Your business, your people, your choice of HR support  
- click to find out more >>

Your People: The complete HR solution  
- click to find out more >> 

Marc Long, Partner, together with Zena Westerman, 
Solicitor, in our Employment & HR team will give you an 
exclusive insight into their experiences of dealing with 
tricky employment issues as well as their view on topical 
employment stories. 

In addition, a range of leading HR Managers will 
be providing their comments on our posts and we 
welcome you to do the same.

Simply click the link here and see what we have been 
discussing!

New LinkedIn Group: Employment Law South

Stay up to speed with the current 
challenges facing employers and the 
employment issues which affect your 
business by joining the 
Employment Law South 
group on LinkedIn.
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