
The rules relating to the recovery of legal costs in 
the majority of money cases up to £100,000 is to 
be subject to a major reform. 
Presently, in England and Wales, the winning 
party in litigation is generally entitled to 
recover its legal costs from the losing party. 
The traditional approach has been that the 
winner adds up its costs at the end and 
then claims back as much as it can from the 
loser. However, in a bid to increase certainty, 
increase access to justice and enable 
parties to make more informed choices 
throughout the litigation process the 
government has now announced it will 
be proceeding to implement a fixed costs 
regime in a wide variety of cases. 

The proposed fixed costs regime sets out 
the amount of legal costs (in £) that can be 
recovered by the winning party at different 
stages of litigation, from pre-issue to the 
court hearing. Recoverable costs will be 
‘fixed’ so that parties have certainty as to 
the amount of the costs they may recover, 
at different stages of litigation, when a case 
is allocated to particular band. The new 
regime will apply across the fast-track and 
in most money cases worth up to £100,000.

Claims up to a value of £25,000

Defended debt claims up to a value of 
£25,000 in damages can generally expect 
to be allocated to the fast track as a ‘band 
1’ case (four bands are to be created with 
band 1 being the most straightforward type 
of claim). The amounts recoverable are 
set by way of specified sums allocated to 
stages of the litigation process. In bands 

2-4 these amounts are also subject to an 
additional fixed amount calculated based on 
the level of damages. 

Subject to an uprating to account for 
inflation, the maximum proposed fixed 
recoverable costs available in a band 1 case 
which proceeds to trial is expected to be 
£3,250 plus a trial advocacy fee (of between 
£500 and £1,705 - depending on the value 
of the claim). All amounts are exclusive of 
VAT. Where a successful Part 36 offer is 
made an uplift of 35% is proposed - this 
would apply to the stage during which 
and those after the relevant period under 
a Part 36 offer expires. Further, a 50% 
uplift is expected to apply as a penalty for 
unreasonable behaviour during litigation. A 
12.5% uplift is also proposed on fixed costs 
payable to a party who lives in the London 
area and instructs a legal representative 
who practices in the London area. 

Claims valued between £25,000–
£100,000

Simpler cases that are valued between 
£25,000–£100,000 in damages will find they 
are allocated to an expanded fast track as 
a newly created ‘intermediate’ case. While 
certain cases will be expressly excluded 
from being intermediate cases (for example, 
complex professional negligence claims 
and intellectual property claims) debt cases 
have been expressly identified as suitable. 
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The COVID-19 pandemic 
has put a huge number of 
plans on hold and certain 
reforms proposed by the 
government have been 
no exception. However, 

somewhat out of the blue, the government 
has now announced that it will proceed with 
implementing a broader fixed costs regime 
for certain types of litigation. This means for 
many engaged with litigation there will be a 
fixed amount of costs recoverable from the 
other party. These reforms have the potential 
to shake up costs recovery significantly. 
In this edition of Disruptive Asset Finance 
Geraldine Stephens has considered these 
reforms and has focused on the impact for 
debt recovery claims. As yet no date for 
implementation has been set but we are 
likely to see significant steps to implement 
these reforms over the course of the next 
year. 

Temporary restrictions, introduced due to 
the effect of COVID-19, have made it difficult 
for creditors to wind up a debtor company. 
However, these restrictions have now been 
eased and winding up is, once again, a 
viable tool for many creditors. However, 
we are not ‘back to normal’ yet: Stephanie 
Bishop informs us of the new restrictions 
on page 3. Another powerful enforcement 
tool are information hearings. Cases on 
this procedure are rare but, on page 3 
Owen Williams explores three recent cases 
strengthening the creditor’s position. 

Peter Brewer considers the potential impact 
of a perfect position statement for mediation 
on page 4 and on page 2 Ed Halden 
considers eight common mistakes to avoid 
when it comes to serving proceedings. 
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These cases will have their own fixed recoverable costs regime. 
Intermediate cases will also be allocated to one of four bands 
depending on complexity - with band 1 being the simplest. Straight 
forward ‘intermediate’ debt claims will generally fall into ‘band 1’. 
Again, the amounts that will be recoverable are to be set by way of 
fixed sums for defined stages of the litigation process – These may 
be subject to an additional fixed amount depending on the level of 
damages. 

Parties may seek to escape the usual fixed costs regime in 
exceptional circumstances and band allocation can also be 
challenged (although an unsuccessful challenge will incur a further 
fixed costs liability). 
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Getting service right 
5. Forgetting to include all the papers: However unlikely 

this may seem simple mistakes like this are certainly made: 
in 2010 a multi-million pound professional negligence claim 
was time barred when the claim form was not served with the 
particulars of claim. History has since repeated itself when, 
during the height of the COVID pandemic, a claim form was 
omitted when service was attempted in a claim for damages of 
£683,212.66. 

6. Serving an unsealed or photocopy of the claim form: 
Service of a photocopy of a claim form or service of an 
unsealed copy of the claim form will not be good service. As 
a general rule service of a hard copy document as issued and 
sealed (whether applied physically or electronically) by the 
court is required. 

7. Not properly considering the whereabouts of the 
defendant: It goes without saying to make sure you use the 
right address! Consult the Civil Procedure Rules to ensure the 
claim is being sent to the right place. Where a defendant has 
not provided a service address a default address is provided 
in the Rules but service gets more tricky if the claimant is not 
certain that the defendant still resides or carries on business at 
its service address. In such a situation the claimant must take 
reasonable steps to ascertain the address of the defendant’s 
current residence or place of business. If such steps are not 
taken service may be invalid. A failure to respond to letters 
may indicate a reason to believe that a defendant has moved, 
triggering these extra, mandatory requirements. Where a 
defendant can’t be found the last known address can be 
used for service but the outcome can be unforgiving if the 
court considers ‘reasonable steps’ have not been taken. If 
the defendant is found elsewhere an application for alternative 
service might be needed. 

8. Think outside the (post)box: personal service: Although 
not used often personal service can be an effective way 
to avoid problems with identifying an address for service. 
However, it can take time especially if the defendant is trying to 
avoid service – don’t forget to consider it.

Service is not just an administrative matter getting it right is 
absolutely vital – if mistakes are made matters can become 
complex and costly and potentially whole claims can be lost. 
Knowing who, how and where to serve is crucial for any claim. 

Errors made when serving a claim can be extremely costly – it can 
leave a claimant with no action at all. The courts have shown little 
mercy, even for meritorious claims, when it comes to errors made 
in this vitally important procedural step. Claimants should be aware 
of these eight common errors and ensure they are avoided. 

1. Leaving it to the last moment: Once proceedings have 
been issued a claimant has four months (when serving within 
England and Wales) to serve its claim on the defendant. Time 
and time again we see the courts criticising claimants who 
have left service to the last moment. Careful management of 
the permitted four-month period is needed. This time can pass 
very quickly resulting in unnecessary procedural panic. Also, 
remember that although particulars of claim can be served 
14 days after service of the claim form the particulars of claim 
must still be served within the permitted four-month service 
period. 

2. No authority: A defendant may have instructed solicitors 
(who may have been communicating with the claimant about 
the case for some time) but this does not mean it can be 
presumed that the claim can be served on those solicitors. 
The authority of the defendant’s legal representative to be 
served needs to have been notified in writing to the claimant. 
This is often uncontroversial (and is simply a question of the 
claimant’s solicitor asking for confirmation that the defendant’s 
solicitor is so authorised) but a failure to make this simple 
enquiry can result in drastic consequences. 

3. Authority is ignored: It is prudent to check if the defendant’s 
solicitor has been instructed to accept service early on in the 
case but a problem may arise if a clear file note is not made 
(and checked later on) and the claim is later sent directly to 
the defendant. If the defendant’s solicitor has confirmed in 
writing they are authorised to accept proceedings then service 
must take place on that solicitor. There is one exception when 
dealing with limited companies. In such a case, under the 
Companies Act, service can take place at the registered office 
of the company regardless of whether or not a solicitor has 
been nominated (check the registered office address though!). 

4. Ease of email: Email is so commonly used as a method of 
communication it can be easy to forget that when it comes to 
service it requires additional consideration. Email can be used 
as a form of service but first the party being served (or their 
solicitor) must indicate in writing that they are willing to accept 
service by email and provide an email address. A party serving 
by email is also required to ask the receiving party about any 
limitations to the agreement to accept service by email (such 
as format or size). This is often ignored. 

You can access the full proposed costs tables here. 

As yet no date for implementation has been set with the 
government saying it “will work with the Civil Procedure Rule 
Committee to ensure the smooth delivery of these reforms”. 
Nevertheless, we are likely to see significant steps to implement 
these reforms over the course of the next year. It is certainly a 
reform to carefully watch.
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• Wide reaching: Vale SA v BSG Resources Ltd (In 
Administration) [2020] EWHC 2021 (Comm) confirmed that 
the court rules permit an application for an information hearing 
to be without notice and the only information required by 
the creditor is that as set out on the simple application form. 
It was held that it is not intrusive to seek a wide range of 
documents from a judgment debtor under the procedure: 
even if the judgment debtor’s business is complex. It was 
also not oppressive to require a judgment debtor (or officer 
of a corporate judgment debtor) to answer questions that 
might overlap with other ongoing proceedings. Where there 
is overlap, it is for the judge conducting the examination to 
prevent oppressive questioning. 

Applications to obtain information from a judgment debtor about 
its assets at a hearing can be made with ease and, as well as 
ultimately resulting in information to assist with the enforcement 
of judgment debts, they can increase the pressure on a judgment 
debtor to pay outstanding amounts. Owen Williams is the co-
author of the book Commercial Enforcement. The text is a 
unique and invaluable guide that advises on the enforcement of 
high-value money judgments.

A powerful tool available to judgment creditors are information 
hearings. These hearings compel a judgment debtor to attend 
court to provide information about means and other matters 
relevant to enforcement of judgment debt. We rarely see cases 
in this area, but three recent cases are worthy of note as they re-
enforce the creditor’s position: 

• Video hearings: In Njord Partners SMA-Seal LP v Astir 
Maritime Ltd [2021] EWHC 1819 (Comm) the court upheld 
an order for a judgment debtor to be examined, with the 
production of specified documents, before the court by video 
link hearing. Although the relevant court rule states that a 
judgment debtor “must attend the court” the court decided 
this did not mean that the debtor must attend a physical court. 
Such issues will continue to be important where the COVID 
pandemic may prevent travel to a court building.

• Open to the public: In Adare Finance DAC v Yellowstone 
Capital Management SA [2021] EWHC 2406 (Comm) it was 
held that the general principles of open justice applied, and the 
information hearing should be conducted in public. While there 
was potential for an information hearing to be conducted, 
at least partly, in private privacy or confidentiality was not 
sufficient - the court must be satisfied that ‘nothing short of the 
exclusion of the public’ could enable justice to be done. This 
is a high hurdle to overcome. In certain circumstances a public 
information hearing considering the detail of a debtor’s assets 
may be sufficient to prompt a payment of a judgment debt. 
The Civil Procedure Rule Committee is conducting its own 
review of whether such hearings are to be public or private. 

Information hearings: A powerful tool 
against judgment debtors 

• the creditor must have given the debtor company 21 days’ 
notice of the creditor’s intention to present a winding-up 
petition – practically speaking, this means that a form of 
statutory demand must be delivered to the debtor company by 
the creditor; 

• that at the end of the 21-day period the debtor company has 
not made a proposal for the payment of the debt that is to the 
creditor’s satisfaction;

• that the total petition debt is £10,000 or more, regardless of 
whether there is one or more petitioners.

Where a notice is served and the creditor follows up with a 
winding-up petition the creditor must set out in the petition that the 
above conditions have been met and that either no proposals for 
payment of the debt have been made by the debtor company (or 
a summary of reasons why the proposals are not to the creditor’s 
satisfaction). 

The Corporate Insolvency and Governance Act 2020 (CIGA), 
enacted on 25 June 2020, introduced a number of permanent 
changes to the UK restructuring and insolvency regime as well as 
some temporary changes.

The provisions relating to the relaxation of the wrongful trading 
regime and the exemption for small suppliers from the prohibition 
on ipso facto clauses ended on 30 June 2021. The provisions 
relating to winding up proceedings and the eligibility criteria for 
a moratorium came to an end on 30 September 2021. Further, 
the ‘coronavirus test’ no longer applies to winding-up petitions 
presented on or after 1 October 2021.

However, new measures have now been implemented which will 
affect winding-up petitions presented between 1 October 2021 
and 30 March 2022. These new measures came into force on 
1 October 2021. The new measures provide that a winding-up 
petition may not be presented by a creditor under section 122(1)
(f) of the Insolvency Act 1986 in respect of a registered company or 
Insolvency Act 1986 s 221(5)(b) (that the debtor company is unable 
to pay its debts) unless the following four conditions are met:

• the creditor must be owed a debt by the debtor company 
which is for a liquidated amount, has fallen due for payment, 
and is not an ‘excluded debt’. An excluded debt is rent, or any 
sum or other payment that a tenant is liable to pay under a 
business tenancy and which is unpaid by reason of a financial 
effect of coronavirus;

Change to temporary insolvency provisions
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Try and avoid:

1. Overly long position papers: The mediator has to read it – 
there is a limited period of time to prepare for the mediation. 
Be brief and be ‘punchy’ and don’t just repeat the content of 
pleadings. 

2. Being too positional: This seems like an odd thing to say 
when describing a document called a “position statement” 
but being confrontational does not help. A party stating that it 
thinks the other party’s case is rubbish (when this has already 
been set out in pleadings and correspondence) won’t help 
achieve a compromise (if a party feels it must tell the mediator 
its feelings this could instead be described in the confidential 
briefing). 

3. Being too legalistic: The mediator is not there to make a 
decision and probably does not care what the case law says. 
The mediation is all about settling the case - historic cases 
from the eighteenth century won’t change that. 

A well-considered position statement, drafted by someone with 
real insight into what the process is actually about, will assist the 
mediator enormously. It will give the mediator oversight on the 
dispute and will direct them to the most relevant material to assist 
them in helping the parties get to a compromise. 

A bad position statement however can be destructive; it won’t help 
the mediator, may waste their time and may give the other party the 
impression that there is no genuine attempt to settle the dispute. 
Having the other party withdraw from the process because your 
position statement is too aggressive would be hugely disappointing 
(as well as a waste of time and money). 

The parties are in the process to try and reach a compromise if 
one is possible – It is vitally important that the preparation bear that 
common purpose in mind. 

By the time a case gets to mediation, there will already have been 
some exchange of documents between the parties. In almost every 
case, there will have been pre-action correspondence which should 
have set out the positions of the parties in quite some detail. If 
proceedings have been issued there will be pleadings and it will be 
easy to establish from those documents what one party says about 
the allegations made by the other. 

The mediator is not there to form a view on the merits of the case, 
test allegations, establish the truth or make a final decision. The 
mediator is just there to help the parties to get to a place where 
they can reach a compromise on sensible terms. To do this they 
also need to know broadly what the case is about, and who the 
parties are (and perhaps what the relationship is between them). 
The parties will usually provide to every other party and the 
mediator a position statement to assist with this. 

In addition to the position statement most parties will want to 
prepare a confidential statement, for the mediator’s eyes only. 
This document is absolutely critical for the mediator, as it gives 
them real insight into the true positions of the parties that would 
be impossible to glean just from the pre-action correspondence 
or the pleadings. A confidential position statement ought to be 
drafted as honestly as possible, and a good one will set out the 
strengths and the weaknesses of a party’s case, and a brave 
party will say what they want from the mediation (perhaps even 
giving a figure that they would be prepared to settle at). Such a 
statement may also want to set out things that are relevant to the 
mediation but are not obvious from the papers (perhaps the other 
party’s historic behaviour is insightful, particularly in the context of 
a dispute within a family business, where the relationship between 
the parties is likely to be layered and complex). It is often sensible 
to follow the confidential position statement up with a call with the 
mediator, where the matters in the statement can be discussed 
and expanded upon. The bargain that the mediator enters into for 
this honesty is not to reveal anything within the confidential position 
statement without that party’s consent. 

The preparation of a position paper needs a lot of thought. 
Consider:

• If the bundle and the confidential position paper have been 
well thought out, is another position paper of any assistance to 
the mediator?

• Do the parties prepare a joint position paper, that just 
summarises the issues? The process is meant to be 
collaborative, after all!!

• Will a list of issues (like the one prepared ahead of the case 
management conference in High Court claims) be sufficient, 
bearing in mind that the mediator just needs a taste of what 
the dispute is about? 

Mediation is all about collaboration 
and compromise and getting the 
position statement wrong could 
cause more harm than good.
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