
As predicted by many, the budget 
provided more help for those individuals 
and businesses adversely affected by 
the coronavirus pandemic bringing the 
total government COVID-19 existing 
and projected support package to £407 
billion. As a result, the Chancellor told us, 
government borrowing is at record levels 
with only the war years in the 20th century 
being comparable to the current situation.

The Chancellor indicated that this 
borrowing will take many years to repay 
during which time the United Kingdom 
would be vulnerable to interest rate rises. 
He also stated that those who can afford 
to contribute the most to repayment will 
be required to do so. For individuals, 
this contribution does not involve (for the 
moment) any increase in tax rates, or indeed 
the introduction of a new capital tax such as 
a wealth tax, but instead focuses on freezing 
allowances with income tax, national 
insurance, capital gains tax, the pensions 
allowance and VAT all affected.

Looking at inheritance tax (IHT), the IHT 
threshold has remained at £325,000 since 
2009 and will now remain frozen at this 
level until 2025/26. If increased by the rate 
of inflation each year from 2009 the IHT 
threshold would now be set at £408,237. 
For a couple using their allowances in 
full, the frozen allowance has effectively 
amounted to an extra £66,589 in IHT before 
accounting for inflation led gains in asset 
values. This has been offset, however, for 
property owners with total assets under £2 
million, by the introduction of the residence 
nil rate band. Nevertheless, increases 
in inflation in the period to 2025/26 will 
increase the effective extra amount payable. 

The residence nil rate band and its taper 
threshold is also to be frozen (and not, as 
many practitioners might wish, reformed or 
abolished).

The government anticipates that total IHT 
receipts in 2025/26 will be £6.6 billion 
compared to actual receipts in 2019/20 of 
£5.1 billion. The freezing of the pensions 
lifetime allowance will also have a knock on 
effect on the amount of a higher earner’s 
assets which can be sheltered from 
inheritance tax in a pensions wrapper, and 
thus this will potentially add to the overall 
tax bill.

It was expected that there might be 
substantive changes to capital gains tax 
(CGT) in this budget, particularly after 
the recent Office of Tax Simplification’s 
report on the simplification of CGT. This 
recommended, among other things, aligning 
income tax and CGT rates, more reform 
to Business Asset Disposal relief, and the 
possible abolition of the CGT uplift on death 
for those assets exempt from IHT. The 
Chancellor at this stage has simply frozen 
the CGT annual allowance, but that does 
not mean there is not more to come in this 
area given that the Chancellor was urged 
not to impose tax rises when the pandemic 
is not yet over.

Whether in the years to come a new 
capital tax such as a wealth tax will be 
introduced is more debateable. A one-off 
wealth tax payable in instalments over five 
years was recommended by the Wealth 
Tax Commission last December. The 
current Chancellor has, however, indicated 
previously that he is not in favour of this 
type of tax. The introduction of a new tax 
would also involve large amounts of HMRC 
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The cost of the pandemic measured by the annual fall in GDP 
has therefore exceeded any year during the two world wars, 
with only the 1920/21 Depression coming anywhere close to the 
same reduction. The cost of the pandemic to date for the UK is 
approximately £300 billion funded by government spending and 
borrowing. One thing is evident: the government will require higher 
tax receipts; but in which areas are tax increases likely to be made, 
and how will the current proposals affect your clients?

The Wealth Tax Commission

One method of part funding the cost which has been under 
consideration in recent months has been a relatively novel concept 
for the UK: a wealth tax. The Wealth Tax Commission (WTC) 
was set up in Spring 2020, independent of government with its 
members including academics and lawyers including the tax 
barrister, Emma Chamberlain. Its purpose is to provide in depth 
analysis of proposals for a UK wealth tax.

In a report issued on 9 December 2020 the WTC recommend 
a one-off wealth tax which they believe would raise revenue in 
a ‘fair and efficient’ way. They point out that one off taxes have 
precedents with past levies on banks and the newly privatised 
utilities. The Commission takes the view that a one-off tax would 
minimise administrative costs, reduce form filling and valuation 
requirements for taxpayers, and would not act as a disincentive 
to saving. The WTC also believe that the design of the tax would 
make it difficult to avoid and that it could raise a substantial amount 
of money. For example, the report states that a flat rate tax of 5% 
with a £500,000 threshold could raise £147 billion.

The tax, as envisaged by the WTC, would apply to the whole of 
an individual’s assets including their home and pension, net of 
liabilities, and would be payable by instalments over five years; 
those individuals with low liquidity could defer further than this 
period. Personal possessions would be included except for single 
items worth £3000 or less. The wealth tax would only apply to 
wealth above the threshold, although the WTC do not make any 
recommendations as to the rate or threshold as they feel that this is 
a matter for politicians. The WTC favour the introduction of a wealth 
tax over an increase in existing taxes.

Is this likely to come into force?

Dennis Healey in the 1970s tried to devise a wealth tax but was 
forced to abandon it as the task proved too difficult. The WTC 
acknowledge that the capacity of HMRC might hamper the 
implementation of a whole new tax. The work involved should not 
be underestimated. Anyone dealing with a deceased person’s 
estate which includes, for example, private company shares knows 
that valuation negotiations with the Shares Valuation Division can 
take many months - and this is without every private company 
shareholding in the country being valued at the same time.

Although the WTC believe that there is popular support for a wealth 
tax, a threshold of say £500,000 would bring many individuals 
within the ambit of the tax who may have thought it would only 
apply to much wealthier people. The tax would inevitably be 
payable by a greater number of older people who have had time to 
accumulate capital. This could be seen as redressing the balance 
between the generations given the difficulty younger people have 
in buying property and acquiring capital assets likely to increase 
in value. However, the inclusion of pensions would probably 
be controversial given that the current limits on pension saving 
mean that the moderately wealthy would be affected. From a 
political standpoint, it is perhaps difficult to envisage the present 
government adopting a new tax that would hit many of their natural 
constituency (and indeed the present Chancellor has said that a 
wealth tax is not on his agenda).

The way forward

It may be some time (possibly only after a change of government) 
before we know whether a wealth tax will in fact be implemented. 
It should be remembered that the Office of Tax Simplification 
has produced several reports in recent years on the simplification 
of capital taxes such as inheritance tax and capital gains tax. A 
review of trust taxation has also been carried out, which has yet to 
result in any changes. Perhaps some thought should be given to 
implementing the best of those recommendations before putting a 
whole new tax onto the statute books.

A “fair and efficient” tax
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Figures from the Institute of Government show that in 2020 the reduction in 
GDP as a result of the coronavirus pandemic was the biggest decrease in 
any year since 1709 (apparently the year of the “great frost”).
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Many people delay making a Will, perhaps because dying seems 
too remote an event, or even from worries that it might hasten the 
end of their life. However, one thing the pandemic has taught all of 
us is that life can change very quickly, and things should not be put 
off.

The process of making a Will can seem daunting, although like 
most tasks the more it is delayed the harder it can be to face. We 
can help make the process easier for you and your client enabling 
you to focus on the most important questions.

Our online tool will help

Given the importance of having a well thought out Will, we have 
developed an online tool that helps in deciding which is the best 
form of Will for your clients. Everyone has different circumstanc-
es, particularly in this increasingly complex world, where blended 
families are commonplace. Your client’s personal situation, and the 
nature and amount of their assets, are vitally important in deciding 
which Will is best. Clarke Willmott’s Wills’ tool is easy to use and 
asks a series of questions to determine your client’s particular situ-
ation before recommending which Will is likely to be most suitable. 
If your client requests a consultation, our specialist team will know 
important information about them in advance, making the process 
easier and helping them to get more out of the meeting.

Complex Wills

Complex situations sometimes require complex solutions, but our 
specialist team can explain their recommendations in clear, jargon 
free language. As a national firm we make significant numbers of 
Wills every year, dealing with numerous people in many different cir-
cumstances enabling us to get to the heart of any problems quickly 
and efficiently.

Caring for your client’s family

A Will enables your client to put in place asset protection where 
necessary, provide clear directions for what is to happen to their 
estate and, in some cases, maximise their family’s inheritance by 
reducing tax. Drawing up a well thought out Will can help reduce 
the stress that families suffer at a very difficult time, could reduce 
the likelihood of expensive disputes, and is one of the most power-
ful ways your client can care for their family. 

Access our easy to use Wills tool here and see how it can 
help your clients. 

Helping your client make a Will: 
which Will is best?
Arguably the most important document the average person will sign during 
their lifetime is a Will; after all, which other document deals with all an 
individual’s assets and decides who will receive them after their death?
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Did you know that having an inadequate or DIY will might put your loved ones’ 
inheritance at risk? Many people are not aware of the high-level of protection a good 

will can provide, how much money and stress it could save their loved ones, or how to 
start the process of making one.

Which Will? has been designed to help you explore what you need to think about when 
making a will. It will introduce you to our will product that we believe best suits your needs 

and tell you how much it will cost. And when you’re ready, we invite you to a free, no obligation 
consultation with one of our specialists to ensure you have the best protection in place for your 

loved ones.

Find your will at clarkewillmott.com/whichwill
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Why was the TRS set up and why is it being expanded?

On 26 June 2017 the requirements imposed on EU member states 
by the Fourth Anti-Money Laundering Directive came into force in 
UK law. This obliged EU member states to record certain specified 
information about trusts and to maintain a central register, while 
trusts were also required to maintain written records of the same 
information. The UK chose to implement the obligations imposed 
by this directive by creating the TRS which enables HMRC to 
maintain a trust Register of Beneficial Ownership. This is not 
currently open to public inspection, but the implementation of the 
5th Anti-Money Laundering directive in January 2020 means that 
the requirement to register is to be extended, and limited access to 
the TRS will be possible.

Which trusts were first required to register?

All express trusts which incurred a liability to pay relevant UK taxes 
in any tax year were required to register with the TRS under the 
regulations that were first in force. Relevant UK taxes are defined 
in the regulations as income tax, capital gains tax, inheritance tax, 
stamp duty land tax, stamp duty reserve tax and land and buildings 
transaction tax (Scotland).

All trusts currently registered with HMRC which have incurred 
a relevant tax liability in any tax year have to confirm or amend 
existing information held by HMRC by 31 January following the end 
of the tax year in which the liability is incurred. Other deadlines are 
in force for trusts that are not currently registered with the TRS but 
incur a tax liability for the first time.

These requirements currently only apply to non-UK trusts if they 
receive UK source income or have incurred a relevant UK tax 
liability in any tax year.

Full information needs to be provided about the trust on registration 
with the TRS including details of the trust assets, and the identity 
of the settlor and beneficiaries, and any protector or other persons 
exercising effective control over the trust and the beneficiaries.

In addition, to comply with the regulations trustees are obliged to 
maintain accurate and up-to-date written records of all beneficial 
owners of a trust including details of potential beneficiaries. This 
applies to all trusts whether or not they have a tax liability in any 
particular tax year.

What changes are now happening?

Following the implementation of the 5th Anti-Money Laundering 
Directive, the scope of the TRS will be expanded so that any UK 
trust not “out of scope” will be required to register whether or 
not they are liable to pay tax. In addition, the government will be 
required to share data from the register with a specified range of 
persons under certain circumstances.

The list of “out of scope” trusts not required to register is fairly 
extensive and, in the context of family trusts, includes:

• Vulnerable beneficiary and bereaved minors trusts

• Will trusts created on death that only receive assets from the 
estate and are wound up within two years

• Existing trusts with assets of less than £100 eg pilot trusts

• Trusts created by or in order to satisfy the terms of a court 
order

• Trusts created under the intestacy rules ie those for 
beneficiaries aged under eighteen

• Trusts of land that arise because of the imposition of law. (For 
example the trust that automatically arises when two or more 
people buy property jointly.)

Non-UK trusts are not required to register if their only link to the UK 
is through a business relationship with a UK based adviser. They 
will be required to register, however, if the trust has at least one UK 
trustee or the trust acquires land or property in the UK.

Access to register information

Information about the trusts and their beneficial owners will 
be shared with “obliged entities” (including credit and financial 
institutions, lawyers, tax advisers and estate agents) with which the 
trust has a “business relationship” of at least one year.

Information will also be shared with anyone who has demonstrated 
a “legitimate interest” in receiving information on a particular trust. 
The request must relate to suspected money laundering or terrorist 
financing and an assessment will be made as to whether the 
suspicion is reasonable. The government has given assurances 
that each request will be considered on its own merits and that 
information will not be shared if it would lead to disproportionate 
risks of, for example, fraud, kidnapping, blackmail or violence.

Time limits for express trusts without tax consequences

Trusts in existence at 10/3/2020 Within 12 months of HMRC 
implementing the expanded 
register 

Trusts set up after 10/3/2020 Within 30 days or as above 
whichever is the later

Trusts set up after 10/3/2022 Within 30 days

What action do trustees need to take?

Trustees need to establish whether or not the trust is in scope, and 
if it is within the regulations collate all the necessary information 
and register the trust with the TRS within the specified time limits. 
They will also need to maintain a written record of the information 
specified by the new rules. Trustees may need to contact the 
beneficiaries to obtain information (such as their national insurance 
numbers) and beneficiaries should be advised about the limited 
access to the register of beneficial ownership that will now be 
available. 

Trustees’ obligations and the expansion of 
the Trusts Registration Service
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If you act for trustees who administer a trust without professional help, 
or if you are a trustee, you should familiarise yourself with the obligations 
imposed by the expansion of the Trusts Registration Service (TRS) which 
will now apply to most express trusts whether or not the trust pays tax. 
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The case concerned the ability of trustees to claim ER in respect 
of a disposal of shares held by three trusts known as the Quentin 
Skinner Settlements. The relevant legislation provides that for ER 
to be available for trusts certain conditions must be complied with. 
Throughout the period of one year ending with the disposal the 
company must be a “qualifying beneficiary’s” personal company, 
the company must be trading and the qualifying beneficiary must 
be an officer or employee of the company.

A qualifying beneficiary is an individual with an interest in 
possession (ie the right to income) in the trust in question, whilst a 
company is the qualifying beneficiary’s personal company if he or 
she owns at least 5% of the company’s ordinary share capital and 
can exercise at least 5% of the voting rights.

The timeline

The three beneficiaries with interests in possession in the Quentin 
Skinner Settlements had been involved with the company (DPAS 
Ltd) since 2011 and had owned at least a 5% shareholding 
during that time. They had also been officers of the company. 
Their interests in possession in the trusts began in July 2015 and 
company shares were transferred to the trusts a month later. The 
shares were disposed of in December 2015. Although DPAS was 
the beneficiaries’ personal company, they had each enjoyed an 
interest in the shares in the trusts for only four months at the time 
of the shares’ disposal, and not for at least one year.

The FTT held that a qualifying beneficiary only has to hold an 
interest in possession at the time of the shares’ disposal and not 
for a period of at least one year beforehand if the company had 
been the beneficiaries’ personal company for at least a year, it was 
a trading company and the beneficiaries had also been officers of 
the company for the requisite one year period. The Skinner trusts 
were therefore entitled to receive ER.

Tax planning opportunities

The FTT’s decision opened up the possibility of last minute CGT 
planning prior to a company’s disposal. If shareholders did not own 
sufficient shares in a personal capacity to make full use of their ER 
allowance, at any time up to the time of disposal they could be 
made income beneficiaries of a trust holding company shares. The 
trust would then be able to claim ER equivalent to the balance of 
the beneficiary’s available allowance. 

The Upper Tribunal’s decision

HMRC appealed against the First Tier Tax Tribunal’s decision and 
in its recently released judgment the Upper Tribunal considered 
the construction of the relevant statutory provisions, reviewed the 
preceding retirement relief legislation, and looked at Parliament’s 
purpose behind the legislation. In their view Parliament had decided 
that there should be an “enduring link” between the qualifying 
beneficiary’s business and their interest in possession in the trust, 
and this was provided by the beneficiary having to be a qualifying 
beneficiary throughout a period of one year before the disposal. 
HMRC’s appeal was therefore successful.

The future

Since the Skinner case BADR has been reduced from a lifetime 
allowance of £10 million to £1 million, and the period for which the 
shares should be held increased to two years. The relief may not 
remain as presently constituted as the Office of Tax Simplification’s 
review of CGT suggested further changes including the return 
to a form of retirement relief which would be dependent on the 
taxpayer’s age. 

However, as the relief currently stands, there is still scope for tax 
planning in advance of a disposal, although this would have to take 
place at least two years beforehand. Pre-disposal tax planning 
should also look at inheritance tax especially in the light of the loss 
of business property relief after the disposal of a relievable asset. In 
the case of both taxes, trusts can be useful for tax planning and for 
protection purposes. 

Business Asset Disposal Relief: tax 
planning requires more foresight
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In July 2019, when Business Asset Disposal Relief (BADR) was still known 
as Entrepreneurs’ Relief (ER), the First Tier Tax Tribunal handed down a 
decision in respect of three settlements created by a Mr Quentin Skinner 
which seemed to open up some last minute capital gains tax (CGT) 
planning for trusts disposing of family company shares.
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