
OTS’s recommendations

OTS have now published their first report 
“Simplifying by Design” which puts forward 
their initial recommendations on the policy 
design and principles underlying CGT.

As set out in our last article, CGT is a fairly 
minor tax paid by a small, relatively wealthy 
tax base; the average amount of CGT paid 
is £32,000, five times the average amount of 
income tax.

Rate alignments

For several years there have been four 
different rates of CGT depending on 
whether the person liable to pay it is a 
higher rate or basic rate income taxpayer, 
and on whether the asset disposed of is 
property or another type of asset. The rates 
are lower than income tax rates which the 
OTS believes is “one of the main sources of 
complexity”. Aligning CGT rates with income 
tax rates would raise substantial extra tax 
revenue and, according to the OTS, remove 
the incentive to try to reclassify income as 
capital gains. They mention the situation 
in which smaller company owners retain 
income in their companies, so avoiding 
higher income tax rates by paying the lower 

CGT rates applicable on a sale or liquidation 
of the company. The OTS suggests that 
this could be dealt with by taxing a certain 
amount of retained profits at the rates 
applicable to dividends and removing the 
incentive to retain superfluous profits in the 
company. (This approach could perhaps be 
said to be analogous to business property 
relief where it is denied on cash balances 
held by the company in excess of that 
necessary for operational reasons.) 

If CGT and income tax rates are more 
closely aligned the OTS recommends re-
introducing a form of indexation allowance 
to take gains caused by inflation out of the 
charge to tax.

Annual exemption

This currently amounts to £12300 per 
individual. The OTS recommends that this 
should be reduced (perhaps to between 
£2000-£4000) so that it operates “as an 
administrative de minimus threshold.” The 
OTS suggests that this could be done in 
conjunction with a reform of the chattels 
exemption which applies on the disposal of 
personal effects.

CGT and business and agricultural 
assets

As predicted in our previous article, one 
of the OTS’s recommendations is that 
assets subject to business property relief 
and agricultural property relief, which often 
reduce to nil the amount of inheritance tax 
payable on death, should not benefit from a 
CGT uplift on death enabling beneficiaries to 
receive assets IHT free and dispose of them 
with lower CGT bills than would otherwise 
be payable. 

Continued on page 2

OTS’s capital gains tax review Welcome to our 
February edition

I hope that you are bearing 
up under Lockdown 
3.0. As with the previous 
lockdowns Clarke Willmott 
continues to be open for 
business and we are seeing 

clients virtually.

In this edition, we follow up our previous 
article looking at what might be in the 
OTS’s capital gains tax review with an 
overview of its main points.

As more people buy property jointly with 
partners, friends or family, declarations 
of trust are vital to avoid disputes in the 
future. We look at their importance.

Our Family team also considers the 
significance of pension sharing on divorce, 
and we report on an interesting recent 
case where the court approved a Deed of 
Variation that replaced a disabled person’s 
outright interest in her grandfather’s estate 
with a trust.

By the time of our next issue in two 
months’ time we very much hope that 
the general outlook will be better. In the 
meantime please get in touch if you have 
any feedback or queries and please follow 
us on @CWPrivateclient. 

Anthony Fairweather

clarkewillmott.com Great service... Great people...
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Simplification’s (OTS) 
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Many people buy property jointly with a friend or partner, and in 
the first flush of delight in their new home, may not consider the 
problems that could lie ahead if a dispute arises and the terms of 
co-ownership have not been agreed and set out clearly.

Many cases arising from such disputes reach the courts, often 
incurring substantial legal fees, when they can be easily avoided 
by drawing up a Declaration of Trust at the time the property is 
purchased.  Similar issues can also arise when an original owner 
wishes to transfer a share of a property to another person (such as 
a child).  

What can, and should, be included in a Declaration of Trust?

A Declaration of Trust can document any agreement related to 
the property made by the co-owners but there are a number of 
points that should be covered. For example, if the contributions 
of the co-owners towards the purchase of the property is unequal 
it is essential that this is recorded. Even if the property is owned 
as tenants in common, in the absence of any evidence as to an 
agreement about  the proportions in which the property is owned, 
the court will start from a presumption of equal ownership . If the 
buyer making the greater financial contribution wishes to protect 
their full interest in the property a Declaration of Trust is therefore 
essential.

Buyers may also wish to set out who is responsible for the 
mortgage, what happens if money is spent improving the property 
and the position if a co-owner wishes to sell or dies. Co-owners 
might, for example, agree that if one of them wishes to sell the 
property the other owner should be given a right of first refusal 
to purchase it. Agreement as to the mechanics of valuation are 
essential whether the sale is to a co-owner or on the open market. 
If a sale is agreed between co-owners, for example, an agreement 
might provide that there should be a discount applied to the value 
of the selling owner’s share to reflect the greater ease of sale and 
the lower disposal costs. Most valuers, in the absence of any 
agreement, would apply a discount of 10-15% when valuing a part 
share in a property.

Prohibitions on one co-owner selling, mortgaging or gifting their 
share without the other owner’s consent could also be included, as 
could provisions in respect of insurance and repairs.

What about married couples?

If a married couple or couple in a civil partnership buy a property 
a Declaration of Trust to document unequal financial contributions 
can still be useful, bearing in mind that on divorce the court has 
wide powers to make property adjustments between the couple, 
taking into account all relevant factors including their relative needs. 
No such system of financial adjustment applies in the case of 
unmarried couples. 

A married couple may wish to own their property as tenants in 
common as this is much more flexible for estate planning purposes. 
It enables them to leave their respective shares of the property 
into flexible life interest trusts providing protection and maximising 
the amount of their estate passing to their children. Inheritance 
tax savings can also be achieved by leaving a small share of the 
property belonging to the first partner to die to a discretionary trust 
in their Will. The survivor’s share in the property will then receive a 
valuation discount of probably 10% so saving inheritance tax on the 
second death. In other cases (for example if one party has been 
married previously and widowed) a gift of part of the property into 
life interest trusts for the children on the first death can maximise 
the amount of the residential nil rate band which is available.

In every case the clear lesson is that when buying a property, 
Wills should be reviewed, a Declaration of Trust considered and, if 
necessary, appropriate tax and estate planning put in place.

Declarations of Trust and property ownership

The OTS goes further than this by suggesting that this might apply 
to all assets inherited on death, except for the main residence. It 
is suggested that this should be offset by rebasing the acquisition 
date of assets to the year 2000 and reintroducing a wider form of 
CGT holdover relief for gifts.

Business Asset Disposal Relief (BADR)

Contrary to the prediction in our last article, the OTS makes some 
recommendations about further tightening of BADR (formerly 
Entrepreneurs’ Relief) proposing three possible changes: increasing 
the minimum shareholding from 5% to 25%,increasing the holding 
period to ten years and re-introducing a qualifying age (as was 
the case with the former CGT retirement relief). The abolition of 
investors’ relief is also suggested.

OTS’s capital gains tax review - continued
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Implementation

A number of recommendations have been made by the OTS in 
recent years (including simplification of IHT and trust taxation) 
and so far none appear to have been translated into policy or 
into legislation. In view of the huge bill arising from the pandemic, 
however, some of the revenue raising measures in the OTS’s report 
may find favour with the Chancellor. 

There is speculation that substantial change is unlikely in the 
budget due next month due to the resurgence of COVID 19, but 
the threat remains that changes may be introduced either this 
autumn or in spring 2022.That threat should be remembered even 
if the March budget is benign.

Jacqui Lazare 
Senior Associate 
0345 209 1311 
jacqui.lazare@clarkewillmott.com
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Many are unaware of the value of their pension funds or the bene-
fits they will provide upon retirement, and such assets are some-
times overlooked. 

When a married couple are looking to divorce, and to reach a con-
sequential financial settlement, both parties must first disclose their 
financial position in full, providing details of all assets and liabilities, 
such as property, bank accounts, loans and pension funds, along 
with evidence of their income and outgoings. Where parties have 
pension funds, the values of these funds are relevant assets and 
should be taken into account when negotiating a financial settle-
ment. 

A common approach is for the parties to share in the pension 
assets equally, most frequently so that the income generated in 
retirement is equalised. In this scenario an expert pension actuary 
should be instructed to prepare a report dealing with the necessary 
calculations. Such a report can also deal with how pensions could 
be shared to generate different incomes for each party, to share 
the pensions based on capital, or to “offset” a share of a pension 
against other assets owed by the parties, such as property or 
investments. It could also deal with what is called “apportionment”, 
i.e. only sharing the part of the parties’ pensions built up during the 
time of their marriage. 

Worryingly, those going through a divorce can sometimes fail to 
provide disclosure of their assets, including details of a pension, 
or alternatively pension assets are not included in the calculation 
for division, simply as they are seen as unimportant or irrelevant. 
When going through the extremely stressful and emotional process 
of a divorce, retirement often seems a long way away and planning 
for such time is rarely a priority. When a party has, for example, an 
immediate need to buy a property to live in, it is obvious that their 
priority may be to receive to cash to do so. 

There are many divorcing parties who therefore appear not to have 
taken pensions into account, and many of the resulting financial 
agreements could be unfair. The historic position was generally that 
the husband had a pension given that he went out to work, and 
the wife did not, as she brought up the family, and as such women 
may be at a disadvantage in this scenario if pension funds are not 
shared. 

Office of National Statistics’ figures show that women have 
smaller pension pots than men in general, possibly due to lower 
salaries and/or time out of their careers to have children. This is 
not just something that happened in the past; it continues to be a 
problem. Recent research by Legal and General found that wom-
en were more likely than men to waive their rights to a partner’s 
pension as part of a divorce (28% women; 19% of men).

Regardless of who is disadvantaged, it is vital that both parties 
to a divorce take legal advice in relation to their position, and that 
pension assets are dealt with properly and fairly, a pension report 
being undertaken where appropriate. Where a party is without 
any pension provision at all, and does not share in an ex-partner’s 
pension by way of a pension sharing order or otherwise, they could 
face significant financial difficulty when they come to retire, which 
could potentially be avoided. Taking early legal advice in relation 
to a divorce or separation is more likely to mean that the overall 
outcome is fair and equitable, and that the parties are best placed 
to move on with their lives.

The Family Team at Clarke Willmott LLP are experts in dealing with 
finances on divorce and separation. We deal with clients from all 
backgrounds, and have particular expertise in dealing with complex 
business, trust, pension and farming assets, high net worth cases 
and those with an international element. Please do get in touch to 
discuss any of the issues raised above, including how pensions 
can be dealt with on divorce. 

Lizzie Smith is a Senior Associate Solicitor in Clarke Willmott’s 
Family Team. She is a Resolution Accredited Specialist in Com-
plex Financial and International Family Law and is a Collaboratively 
trained lawyer. 

Dividing assets on divorce: pension pot 
of gold? 
Pension pots can often be one of the most valuable assets an individual 
owns, and may increasingly be so in the future given the introduction of 
workplace pensions. 

Lizzie Smith 
Senior Associate 
0345 209 1822 
lizzie.smith@clarkewillmott.com
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In some instances, however, a trust is not incorporated into a Will 
at the time of drafting. This was the situation in a recent case heard 
by the Court of Protection when it considered whether the court 
could consent to a deed varying a deceased person’s Will which 
replaced a beneficiary’s absolute entitlement under the Will with a 
disabled person’s trust.

LMS and her grandfather’s inheritance

LMS had inherited approximately £170,000 outright under her 
grandfather’s Will. She was receiving means tested benefits and 
LMS’s mother applied to the Court of Protection for consent to 
execute a deed of variation in her capacity as LMS’s attorney. 
The intention was to vary LMS’s grandfather’s Will so that LMS’s 
entitlement was placed into a disabled person’s trust.

The application was opposed by the Official Solicitor acting on 
LMS’s behalf who contended that the proposed deed would be a 
deprivation of capital under the benefit rules. If the deprivation of 
capital rules applied, the deed of variation would not achieve its 
objective as LMS’s benefit entitlement would be assessed as if she 
retained absolute entitlement to the sum inherited as it would be 
treated as “notional capital”.

The court accepted that LMS did not have capacity to make the 
decision herself. The court was required to act in her best interests 
and in reaching their decision to consider LMS’s own beliefs 
and feelings. The court considered that if LMS had capacity to 
make the decision, the right to retain benefits and to protect her 
inheritance would be a factor that she would take into account.

Deprivation of capital

In order for a disposal of capital to amount to deprivation that 
affects welfare benefit entitlements, the securing or retaining of 
benefit entitlement has to be a “significant operative purpose” of 
the capital disposal, although not necessarily the only purpose. 
LMS’s mother argued that the significant operative purpose of the 
variation was not to deprive LMS of capital, that LMS could not 
understand the relevant rules, and it would not be her voluntary act. 
She also argued that if the court allowed the variation on the basis 
that it better effected LMS’s grandfather’s intention (ie benefitting 
his granddaughter with an inheritance) that this would be the 
significant operative intention behind the creation of the trust.

The court’s decision

The court agreed that consenting to the deed of variation would 
better effect LMS’s grandfather’s intentions and that retention of 
benefits would not be the significant operative purpose of the deed. 
Despite the fact that the creation of the trust was considered by 
the court to not otherwise be in LMS’s best interests (because, 
amongst a number of other reasons, trustees are not bound by 
the principles set out in the Mental Capacity Act 2005) the court 
consented to the deed of variation and thus to the creation of the 
trust. 

It is not known whether the DWP in assessing LMS’s benefits 
accept the court’s assessment as to the deed’s significant 
operative purpose and whether in fact her benefits have been 
unaffected and some commentators believe that the DWP will not 
be bound by the court’s decision. Given this it would always be 
safer to include a disabled person’s trust in the Will, although this 
case suggests that a deed of variation might be an option if for 
some reason the Will does not make suitable provision.

Welfare benefits and deprivation of capital
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In our last edition of WHIB we 
looked at how disabled person’s 
trusts can protect a disabled 
person’s inheritance when they 
receive means tested welfare 
benefits. 
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