
Lifetime gifts

Many assets will now be at their lowest 
value for some years. If parents make 
lifetime gifts to children, or to trusts for 
their benefit, and die within seven years of 
making the gifts, it is the value at the date 
of the gift that is brought into account in 
calculating any inheritance tax liability, not 
the potentially higher value at the date of 
death.

If the gift is to a trust, lower asset values will 
allow more assets to be transferred than 
before the pandemic without incurring a 
IHT lifetime liability, and will ensure a lower 
starting figure for calculating any periodic 
charges to IHT during the trust’s duration. 

Estate administration

If clients are involved in the administration 
of a spouse’s estate which includes assets 
that are low in value, but with potential to 
increase significantly in the future, then 
consideration could be given to varying 
the Will in order to give these assets 
direct to the children, or to a nil rate band 
discretionary trust so that the future growth 
in value occurs outside of the surviving 
parent’s estate.

Shares may have had to be sold at this 
time of market turmoil. For example, the 
executors of a deceased person’s estate 
may have to realise shares to pay tax, 
legacies or other liabilities. What is the IHT 
situation for those estates if the shares have 
been realised at a price below their probate 
valuation? Is there a solution if a client made 
a gift of some of their shares to their children 
last year and then dies when the shares are 
worth less? In those situations, reliefs do 
exist within the IHT legislation to alleviate the 
position.

Sam’s estate and IHT relief for loss in 
value

Take the example of Sam’s estate. Sam 
died in February 2020. He owned a share 
portfolio which his executors realised on 
24 August 2020 to pay estate liabilities, 
making a total loss of £75,000. The sales 
in question were made by the executors of 
Sam’s estate and they took place within one 
year of his death. 

Continued on page 2

COVID-19: a good time to make 
gifts?

Welcome to 
our December 
edition

As I write we have had 
good news about potential 
vaccines for COVID-19 
and there is a glimmer of 
hope for the year to come. 

When the pandemic recedes, we may see 
asset values recover so, if your clients are 
considering estate planning, now might be 
the time to take action as explained in our 
first article.

One of our inheritance tax experts, Paul 
Davies in our Manchester office, recently 
gave expert evidence in an Isle of Man 
case which may interest readers as it dealt 
with rectification of the trusts declared in 
respect of a life policy; we look at the case.

Also in this issue Senior Associate Jacqui 
Lazare outlines the benefits of disabled 
person’s trusts, while we also look at co-
parenting by estranged couples during the 
pandemic and what can be done to help 
them.

We were happy to welcome Tom Chiffers 
back to the firm recently and we find out 
more about his work on page 2.

I hope that by our next issue at the end of 
January you will all have enjoyed Christmas 
as much as possible and we are looking 
forward to a better 2021.

If you have any feedback please do get in 
touch and don’t forget to follow us on @
CWPrivateclient. 

Anthony Fairweather

clarkewillmott.com Great service... Great people...
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Estate planning may not be at the forefront 
of your clients’ minds in the midst of a global 
pandemic but now might be a good time for them 
to consider action to mitigate their inheritance 
tax (IHT) liabilities, and to consider provision for 
the younger generation.
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As the shares were sold at an overall loss, Sam’s executors will be 
able to make a claim for relief under ss178-189 Inheritance Tax Act 
1984 (IHTA). This claim must be made within four years of the end 
of the one year period during which qualifying sales can be carried 
out. The effect of the relief will be to substitute the lower sale price 
for the probate value of the shares which should lead to an IHT 
refund for Sam’s estate. It should be noted that the sales have to 
be carried out by the executors (and not, for example, by Sam’s 
beneficiaries) and the shares sold must be qualifying investments. 
Listed stocks and shares are qualifying investments but shares 
traded on the Alternative Investment Market are not.

Lifetime gifts and loss of value

What would the position be if Sam had not retained the shares until 
his death, but had instead given the portfolio worth £500,000 to his 
children in February 2020? The gift of shares to his children would 
be a failed potentially exempt transfer and IHT would be payable on 
the gift on the value in excess of Sam’s nil rate band of £325,000. 
The shares received by the children, who are liable to pay the IHT 
unless Sam provided otherwise in his Will, are now worth less than 

COVID-19: a good time to make gifts? - continued
£500,000. If the children make a claim pursuant to ss 131-140 
IHTA within four years of Sam’s death, then the lower value of the 
shares at the date of Sam’s death will be substituted for the higher 
value at the date of gift and the IHT charged on the failed gift will be 
reduced accordingly. Unlike with claims made for shares sold at a 
loss during the administration of an estate, the whole portfolio does 
not have to be realised at a net loss, but each shareholding will be 
considered individually.

Although the IHT payable on the failed lifetime transfer will be 
reduced, it is important to note that the value of the failed gift taken 
into account to calculate the IHT due on Sam’s death estate will 
remain at £500,000 (the value at the date of the gift). This means 
that, although the IHT due on the failed gift will be relieved by this 
claim, the IHT which may be due on the death estate will not be 
reduced.
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Q&A: Tom Chiffers
We welcomed Tom Chiffers to our Taunton office recently. Tom has 
specialist experience in estate planning, particularly for agricultural 
clients. We find out more about him and his career to date.

When did you qualify as a solicitor and where did you work 
before joining Clarke Willmott?

I qualified in 2010 with Clarke Willmott and then worked at Wilsons 
and Mogers Drewett before returning to Clarke Willmott this year. 

How was it re-joining the firm after a ten-year break? What 
changes have you noticed?

It was great to come back after such a long break. It feels like 
coming home and everyone has been very welcoming and helpful. 
In some ways it does not feel like I’ve been away at all. On the 
whole, the people are the same and they don’t seem to have 
changed. The firm feels much bigger than when I left, although 
I think that is as much to do with the fact that I have been at a 
much smaller firm for ten years than anything else. There was no 
Cardiff office in 2010 and, although Manchester was open, it was 
much smaller. 

What is your particular area of specialisation and how did 
you come to specialise in this area?

My specialism is wills, trusts and tax planning. I enjoy working with 
farmers and clients who are connected to the agricultural sector. 
I found this area of specialism by a series of happy accidents. 
Although I grew up in the countryside, I’m not (apart from a distant 
cousin) from a farming family. Three of my training contract seats 
were in Taunton and all of those had an agricultural focus. For my 
last seat I worked with David Maddock and really enjoyed the sort 
of work that he specialises in. 

How has Covid 19 affected the agricultural sector? What 
challenges do you think it will pose for the short to medium 
term? Is there a place for advice to meet these challenges?

The agricultural sector has not been as badly affected as some 
others by Covid 19. However, many farms have diversified in 
recent years and are now reliant on income from holiday lets 
or farm buildings converted to office space. Those diversified 
businesses have certainly been adversely affected by the 
lockdown restrictions. A bigger challenge in the short to medium 
term is the UK leaving the EU. As I write, a deal with EU is still 

outstanding and the uncertainty is a cause of concern for farmers 
and the wider agricultural sector. 

What are the other live issues in your area of specialisation? 
Which problems come up repeatedly? How can clients 
avoid these problems?

A perennial problem for farmers is how best to pass on the farm 
to the next generation or even be able to pass it on at all. This is 
both a technical and practical challenge. The best way to address 
this issue is through maintaining clear communication with all 
members of the family. Problems are created when people either 
put off discussing this issue at all or are not clear what they expect 
or want to achieve. 

What do you find are the most interesting and enjoyable 
aspects of your job?

It may be a cliché but I enjoy working with clients. The technical 
stuff can be fun as well. 

What has been your most unusual case so far?

The case that has occupied me the most and given me more 
grey hairs was one at my old firm and involved the winding 
up of a trust. It should, on the face of it, have been relatively 
straightforward to deal with but the family did not get on at all. The 
matter was unusual because the beneficiary seemed more worried 
about inheriting the money than not inheriting and I was having to 
persuade him to inherit the £3,000,000 or more that was due to 
him. I Initially I found that difficult but after nearly six years working 
together (it was slow going) we got on very well. 

What do you feel are your best personal attributes for 
dealing with private client work?

I’m interested in people and enjoy helping them with something as 
important as what happens to their assets after they die. 

What do you like to do when you are not at work?

My children are three and six so most of my free time is spent 
trying to entertain them. In January we moved out to the country 
to a house that needs lots of work, so every week I’m doing 
something to the house or garden. 

Tom Chiffers 
Partner 
0345 209 1693 
tom.chiffers@clarkewillmott.com
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The application

The application was made to the Isle of Man court by the settlor (S) 
of the defective trust, and by the trustees of the trust which held 
£600,000 of assets in the form of the life policy. The discretionary 
trust had been set up in 2003 with a class of beneficiaries including 
S’s husband, her children, and any persons nominated by the 
trustees or the protector. Subject to the exercise of the power of 
appointment, the income from the trust was payable to S’s children 
for life but the trust deed did not specify beneficiaries in default of 
the exercise of the power of appointment, despite the settlor having 
given instructions on this point.

The trust deed did not exclude S from benefitting from the trust 
with the consequence that on her death the trust fund would 
be treated as being a gift with reservation of benefit within s102 
Inheritance Tax Act 1984, and the policy value would be subject to 
inheritance tax in her estate. The application to the court asked for 
the trust deed to be rectified with the insertion of a clause excluding 
the settlor from benefit, and a clause adding her children as default 
beneficiaries.

The applicable law

The law allows for rectification in a case of this nature if there is 
“clear and unambiguous evidence” of a mistake meaning that 
the deed does not reflect the intention of the parties when it was 
executed. 

It is crucial that the mistake in question is not simply a mistake as 
to the consequences of entering into the deed, including its tax 
effects. If the evidence had shown that S wanted to potentially 
benefit from the trust (so the omission of a clause excluding her 
from benefit was deliberate) the fact that she was mistaken as to 
the potential tax effects would mean that the court would not have 
been able to rectify the deed.

The court was content to follow the law laid down in this area in a 
leading UK case. In order for rectification to be available the court 
emphasised that there must be clear evidence of the true intention 
and the mistake must be “grave” which if not rectified could cause 
serious injustice. There must also be a practical “real world” effect 
on the parties as a result of the rectification application.

The decision

Paul Davies gave expert evidence on a number of points which 
was accepted by the judge, while another crucial piece of evidence 
was provided by the financial adviser’s report made at the time 
the policy was taken out. This report supported S’s contention 
that she was aware that the purpose of the policy was inheritance 
tax mitigation and that she did not expect to benefit from it at any 
point. The report also stated that S could not benefit from the trust.

Taking into account the expert evidence, and the contemporaneous 
evidence of the intention behind the trust deed, the judge accepted 
that S’s intention was to make a potentially exempt transfer and 
that the trust deed was “materially defective” when viewed in the 
light of that intention. S’s right to be appointed as an additional 
beneficiary, and her potential reversionary interest due to the 
omission of default beneficiaries were ”genuine rights…capable of 
being litigated” and thus rectification had the necessary practical 
real-world effect. As such the trust deed was rectified by the judge 
as requested to include a clause excluding S from benefit and a 
clause specifying her children as default beneficiaries.

By comparison if, in an attempt to rectify the situation, S had been 
excluded from benefit from the trust, without a court application, 
this would have been a potentially exempt transfer which she would 
have needed to survive by seven years in order for the policy to be 
outside her estate for IHT purposes. This would have meant that 
there would be no material interest to litigate about so rectification 
by the court, free of tax consequences, would not have been a 
possibility.

In other instances where there has been a similar serious failure to 
translate the settlor’s intention into the terms of a trust deed (and 
no mistaken belief as to the consequences of that deed) this case 
shows that all might not be lost and, provided there is sufficient 
evidence as to the mismatch between intention and execution, the 
trustees should consider taking advice on the possibility of court 
rectification.

The court of last resort: a trust deed 
rectification claim

Great service... Great people...

Our litigation team recently acted in an Isle of Man case which may be 
of particular interest to advisers as it concerned the rectification of a 
defective trust deed declaring trusts in relation to a life policy. Paul Davies, 
the partner in charge of the private capital team in our Manchester office, 
provided expert evidence in the case.

Paul Davies 
Partner 
0345 209 1783 
paul.davies@clarkewillmott.com
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Given this, it is likely that a number of your clients will be parents to 
a disabled child, and will want to ensure that their child’s individual 
needs are provided for after their death or during their lifetimes.

If no action is taken

If the survivor of a couple with a disabled child dies intestate under 
the intestacy rules their estate will be divided equally among their 
children. If the disabled child is a minor their share of the estate 
will be held on “statutory trusts” for them until they reach eighteen 
when it will be available to them to deal with as they think fit. This 
has disadvantages, whether the child is disabled or not, but can 
be particularly undesirable for the disabled child. As with all young 
adults, a disabled person who has the mental capacity needed to 
receive their share of the estate and to deal with their own finances, 
is unlikely to have the life experience necessary to deal sensibly 
with large sums of money.

If they are receiving state benefits which are means tested those 
benefits will stop and they will be forced to rely on their inheritance 
until the capital is reduced sufficiently for their benefits to be 
reinstated.

If the disabled beneficiary does not have capacity to receive or 
deal with their inheritance, unless they have the mental capacity 
to appoint an attorney to act for them, it will be necessary for a 
Deputy to be appointed by the court. This is often a long-winded 
and relatively expensive process.

What is the alternative?

Parents of disabled children might consider including a trust in 
their Will to receive the share of their estate intended to benefit 
their disabled child. The parents can then appoint trustees of their 
choosing who will manage the trust for the benefit of their child. 
As the trustees receive the child’s share of the estate there is no 
necessity to appoint a Deputy for this reason alone, and the child 
will have no access to capital without the trustees’ consent. This 
protects the capital from the child’s own behaviour if this is an 
issue, and ensures that the capital is not taken into account in 
assessing entitlement to welfare benefits.

What type of trust can be chosen?

The choice would generally be between a life interest trust (where 
the child is entitled to the trust income) and a discretionary trust 
where the child has no fixed entitlement to either income or capital 
but can generally receive both at the trustees’ discretion.

Discretionary trusts are used frequently as they enable the trustees 
to manage the income flow. The disadvantage with discretionary 
trusts normally is that if the trust assets are valued at more than the 
prevailing inheritance tax (IHT) nil rate band (currently £325,000) 
there will be a potential IHT charge when any capital is distributed 
from the trust and on each ten yearly anniversary of the trust’s 
creation. In addition, discretionary trust income is currently taxed at 
45%, the trust pays capital gains tax at the highest rate of 20% and 
is only entitled to a maximum of half an individual’s capital gains tax 
annual exemption.

Disabled person’s trusts

If the trust qualifies as a disabled person’s trust there will be no IHT 
periodic tax charges, capital gains will be taxed at the beneficiary’s 
marginal rate (which could be 10%),a full annual capital gains tax 
exemption will be available and the trust income will be taxed at the 
beneficiary’s marginal rate which is likely to be 20%.

To qualify as a disabled person’s trust, with one exception, all the 
trust’s income and capital which is paid out by the trustees must be 
paid to, or used for the benefit of, the disabled child. The exception 
is for small payments from capital and/or income to beneficiaries 
other than the disabled person. These small payments must not 
exceed £3000 per annum or 3% of the maximum value of the trust 
fund during that tax year. In addition, the disabled beneficiary must 
be in receipt of certain benefits such as personal independence 
payment.

Whether to use a disabled person’s trust will depend on each 
family’s particular circumstances. For example if there are several 
children and the disabled child’s financial needs are likely to be met 
from benefits with the trust providing “extras”, it may be that the 
parents would prefer the flexibility of being able to provide benefits 
from the trust to the non-disabled child in excess of the permitted 
small payments.

Careful assessment will help to determine the best trust, and the 
most advantageous way forward, for each particular family, while 
ensuring that the best provision is made for the disabled child.

Provision during lifetime

If your clients are keen to make provision for their disabled child 
during the parents’ lifetime (perhaps for inheritance tax planning 
purposes), disabled trusts can also be created outside of a Will and 
assets added during the parents’ lifetime. The trust can then be a 
vehicle to receive any funds which the parents wish to leave their 
child in their Will.
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Providing for disabled children
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Approximately 6% of children in the UK are disabled and about 2.5% of 
children have a learning disability. 

Jacqui Lazare 
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Save for in exceptional circumstances, for example, where 
domestic violence or substance addiction is involved, the best way 
to ensure that a child’s needs are met is for them to retain a close 
relationship with both parents.

How can your clients achieve successful co-parenting?

Research suggests that the nature of the relationship between 
separated parents has a strong impact on the mental and 
emotional well-being of their children. Children of successful 
co-parents have the security of knowing they are loved by both 
parents; they have consistency across the two households, similar 
rules, disciplines and rewards and they see their parents continuing 
to work together to resolve any problems. With recent reports 
of children’s mental health suffering the “collateral damage” of 
COVID-19, the need for successful co-parenting has never been 
greater.

Parents are often required to put the needs of their children before 
their own and co-parenting requires even greater selflessness 
from both parties. For successful co-parenting it is important 
for the parties to sever their personal relationship from the new 
co-parenting relationship, but making shared decisions and civil 
communication can be overwhelming. Fortunately, there are 
organisations such as Parenting Apart Programmes and even co-
parent coaching available to support parents through this process. 
They may also wish to create a co-parenting agreement to help 
align expectations and address potential issues before they arise.

If successful co-parenting can be achieved, then the benefits for 
the children are immeasurable.

What steps can help?

1. Park emotions. This is undoubtedly the hardest part of 
co-parenting but probably the most vital. The key here is 
for the parents to focus on the child’s best interests and 
needs by ensuring that their personal feelings do not impact 
on behaviour and communication between them. Having a 
sounding board such as a good friend or even a therapist or 
coach is useful; parents should never use their children as a 
sounding board nor expect them to be a messenger.

2. Positivity. Parties should never speak in negative or 
derogatory terms about their ex-partner to their children. It is 
important that the children are free to have a relationship with 
both parents.

3. Good communication. As difficult as it may seem, co-
parents must reopen lines of communication and be balanced 
in initiating or responding to any communications received. 
Sometimes the filter of emotion makes it easy to perceive 
messaging as demanding or even threatening. With this in 
mind, it is important that a co-parent carefully considers any 
communication received and how to phrase the response. 
They should think a few steps ahead and about the impact on 
the child if they press send without reflecting. Demands should 
be rephrased as requests or ideas and a co-parent should be 
prepared to listen to the other, even if they do not wish to hear 
their views. Communications must be child focused. They are 
not an opportunity to vent about the separation.

4. Consistency. Children need continuity of structure, so it 
is important that parents ensure consistency between the 
two homes in terms of rules, discipline, routine. Any major 
decisions such as medical needs, education, or financial 
issues need to be dealt with jointly. There are always going 
to be issues that are difficult to agree and keeping the lines 
of communication open is important. If these issues are 
insurmountable there are other options available to assist such 
as mediation or even arbitration.

5. Be organised. It is important to ensure that the transition 
between households is as smooth as possible for the children. 
Co-parents need to think ahead and ensure the children 
understand the routine and are packed in advance to ensure 
no last minute panics. If possible, co-parents should drop off a 
child at the start of the changeover rather than the child being 
picked up. This will minimise a child feeling like they are being 
taken away from the other parent.

6. Stress busting. It can be difficult for a co-parent to keep cool 
when having to deal with an ex-partner who has hurt them and 
is able to still “push buttons”. Having a healthy go-to stress 
relief method will help.

Continued on page 6

Co-parenting and dispute 
resolution during the coronavirus pandemic
Single parenting can be extremely tough and the pressures of the 
coronavirus pandemic have served to make it even more challenging. 
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What are the options for resolving co-parenting disputes?

If the co-parents are not able to establish a good working 
relationship despite their best efforts and the support of third 
parties, then there are formal options that can be explored:

Mediation

In mediation, the discussions between both parents will be 
facilitated by a trained mediator who is skilled at helping people 
resolve their issues when feelings are running high and cooperation 
is challenging. The process involves a series of meetings, 
conducted via video link during the pandemic rather than in-
person.

A mediator does not express an opinion or make any judgment. 
Their expertise and experience enables them to provide information 
to help parties to understand the legal issues involved and provide 
guidance. They explore the pros and cons of any particular course 
of action and provide a written summary of the agreement reached 
which can be recorded in an order and approved by the court.

Arbitration

This is a form of dispute resolution whereby the co-parents jointly 
appoint an arbitrator (a specialist family law practitioner) to resolve 
a specific issue. It is similar to court proceedings in that the 
arbitrator provides a decision the parties are bound by, like a court 
order. This is the key difference between arbitration and mediation. 
Arbitration can be used just to deal with one specific issue that the 
parties are struggling to resolve. For example if the parties have 
used mediation and agreed on all the issues bar one or more, then 
an arbitrator can be appointed to tie up the loose ends.

Like mediation, arbitration is generally quicker, less stressful and 
more cost effective than the last resort of a final court hearing. The 
parties have a say in the choice of arbitrator and the issues to be 
resolved and control in terms of venue, date and time.

Court proceedings as a last resort

If mediation is deemed inappropriate, then a party may issue a 
court application. 

If a final court hearing was required pre-COVID, it would take 
several months to be listed. Now, whilst they are conducting 
hearings during this time, the courts’ capacity is severely restricted 
and there is a considerable backlog. In addition, it is anticipated 
that a record numbers of new cases will be issued as a result of the 
impact that lockdown has had on relationships and the increase in 
domestic abuse incidents.

Court proceedings should always be a matter of last resort. The 
pressures that COVID-19 has placed on the system reinforces 
the need for co-parents to work even harder to try to resolve any 
issues by using the support of specialist organisations or through 
alternative dispute resolution such as mediation or arbitration.

Co-parenting and dispute resolution - continued
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