
Will drafters have grappled with difficulties 
over the execution (signing) of Wills in front 
of the requisite two witnesses, especially 
when the country was in complete 
lockdown. Much thought has consequently 
been given to how Wills could be executed 
to comply with the Wills Act 1837, while 
socially distancing and respecting travel 
restrictions.

From the early days of lockdown there 
were rumours that the Law Society 
was in discussion with the Government 
to put in place special Will execution 
provisions during the pandemic. On 25 
July the Government finally announced 
that legislation would be introduced (via 
statutory instrument) enabling virtual 
execution of Wills. This legislation has now 
been published and came into force on 
28 September. It is backdated to validate 
Wills executed virtually since 31 January 
2020 (the date of the first UK COVID case) 
and will potentially remain in force until 
31 January 2022 unless the Government 
decides otherwise.

We look at how virtual Will execution will 
work, the pitfalls and how they might be 
overcome.

What is not changing?

The requirements for a valid Will remain the 
same: the Will maker (T) must have capacity, 
they must know and approve of the Will’s 

contents and no undue influence should 
have been exerted over them in the making 
of the Will. In addition, the Will must be 
executed in accordance with the provisions 
of s9 Wills Act 1837 ie it must be signed 
by T in the presence of two independent 
witnesses who should sign the Will in T’s 
presence. The witnesses must not benefit 
under the Will or be married to, or a civil 
partner of, someone who benefits.

The change made by the new legislation 
confirms that “in the presence of” extends 
to virtual presence as well as physical 
presence meaning that a valid Will can be 
made by T and two witnesses taking part 
in a three way video call, and the witnesses 
seeing T sign during the call. Once T has 
signed the Will it should be sent to the 
witnesses and a further video call is held, 
in the course of which T would see the 
witnesses sign. The whole process can 
be recorded to provide evidence that the 
correct procedure has been followed.

The potential pitfalls

Virtual execution does, however, have 
several potential pitfalls, especially when it 
is considered that this process is more likely 
to be used for the most vulnerable who 
are in care homes and hospitals, or who 
are required to shield in accordance with 
Government guidelines. 

Continued on page 2

Wills go virtual Welcome to our 
Autumn edition

After a pause since our 
March issue I am very 
pleased to welcome you 
to this issue of the Wealth, 
Health and Inheritance 
Briefing. I hope that you are 

all well.

We have continued to be busy during the 
pandemic during which clients’ thoughts 
have frequently turned to making or 
updating their Wills. Signing of Wills was 
problematic during the lockdown and 
a certain amount of creative thinking 
was needed to ensure that clients were 
protected while the statutory requirements 
were met. At the end of July it was 
announced that signing and witnessing 
of Wills by videoconference would be 
facilitated and we look at the pros and 
cons of this.

During lockdown we were pleased to 
welcome new staff to our team. In our 
focus article we introduce Jacqui Lazare, a 
senior associate in our Bristol office.

In this issue we also look at the Office of 
Tax Simplification’s review of capital gains 
tax and consider some changes that might 
be made, and we examine the Supreme 
Court’s decision in HMRC v Parry that has 
finally brought to an end this very long-
running pensions case.

If you have any feedback please do get 
in touch and don’t forget to follow us on 
@CWPrivateclient. You can also meet 
some of the younger members of our team 
virtually at our free webinar on 8 October - 
see inside for more details.

Anthony Fairweather

clarkewillmott.com Great service... Great people...

Wealth, Health and Inheritance Briefing 
Private Capital Law Briefing • Autumn 2020

The COVID-19 pandemic has provided challenges 
for everyone, with technology proving to be an 
answer to some of the problems that we have 
faced. 

https://www.gov.uk/government/news/video-witnessed-wills-to-be-made-legal-during-coronavirus-pandemic
https://twitter.com/CWPrivateClient
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When a professional Will drafter makes a Will, an assessment 
is made of T’s capacity and steps are taken to ensure that they 
are not being unduly influenced, including seeing T alone. These 
steps are more difficult virtually when someone may be present off 
camera, and where there may be technology issues. For example, 
T may have difficulty with video conferencing due to lack of 
familiarity or hearing problems.

The complete process will take much longer to complete virtually 
as the Will may have to be circulated by post which could give rise 
to postal delays or, in the worst case, a lost Will. The Will will not 
be complete until the witnesses have both signed in the presence 
of T so there is a possibility that T could die before the process has 
finished.

Privacy is also an issue as the Will will be with the witnesses 
without any supervision meaning that they could read the Will’s 
contents. Unscrupulous witnesses might try to insert additional 
pages into the Will, although this can be countered by requiring T 
and the witnesses to initial each page in addition to signing at the 
end of the document.

Virtual execution could therefore solve problems in some cases, but 
it is not without risks and consequently the process requires careful 
thought and supervision.

Wills go virtual - continued
Are there alternatives? 

The government anticipates that virtual witnessing should be used 
as a last resort and confirms that several other ways of witnessing 
a Will adopted during the pandemic should result in a valid Will. 
These include witnesses seeing T sign through a window or open 
door or T and the witnesses meeting in a garden maintaining 
suitable social distancing.

Using a professional

We will be carrying out careful risk assessments of potential virtual 
Will executions, and putting procedures in place to ensure that, if 
virtual execution is necessary, any risks are mitigated as much as 
possible. In our view, clients should not attempt to execute a Will 
virtually without professional assistance as the cost of getting it 
wrong could far exceed the fees for getting it right.

B i rm ingham • B r i s to l  • Ca rd i f f  • London  • Manches te r  • Sou thampton  • Taun ton

Carol Cummins 
Consultant 
0345 209 1275 
carol.cummins@clarkewillmott.com
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Many of us will have had mixed feelings while watching Rishi 
Sunak, the Chancellor of the Exchequer, announcing the furlough 
scheme and help for the self-employed: relief that action was 
being taken, tinged with foreboding as to the massive amount of 
money being spent, and with a measure of concern as to how the 
spending is to be recouped.

Consequently, the request from the Chancellor to the Office for Tax 
Simplification (OTS) in July for a review of possible measures to 
simplify capital gains tax (CGT) has been met with some scepticism 
as to whether the intention is just to reform and simplify CGT or 
whether the aim is also to increase the tax take. 

A minor tax

CGT was introduced in April 1965. Before that date asset gains 
were free of tax, inevitably encouraging schemes to convert taxable 
income into untaxable gains. The tax has undergone various 
manifestations over the years, for example, an indexation allowance 
to counter the gains caused by inflation could be claimed at one 
point. CGT rates have also oscillated over the years with a flat 30% 
rate (once equivalent to the basic rate of income tax) applying until 
1988.

In terms of the amount of money it contributes to the public purse, 
CGT exceeds inheritance tax (IHT) but is very much a minor player 
behind the big beasts of income tax, VAT and national insurance. 
It is interesting to note that the sums raised are contributed by a 
relatively small number of taxpayers on quite high gains, and that 
this trend has accelerated over the past year. In 2018/19 CGT 
raised £9.5 billion and was paid by 276,000 taxpayers compared 
to 281,000 taxpayers contributing £8.8 billion in 2017/18. In the 
last year for which we have figures, 40% of all CGT came from 
those who had made gains of £5 million or more. Individuals with 
CGT liabilities therefore form a relatively small, and comparatively 
wealthy, proportion of taxpayers. If more CGT is to be raised 
options will include increasing the rates of tax paid by these 
taxpayers or increasing the number of people who pay CGT by 
restricting exemptions and reliefs to bring more people within the 
CGT net.

The review

The scoping document for the review states that the OTS will 
identify and recommend to the Chancellor opportunities for 
simplification and goes on to say that OTS will also identify areas 
where the present rules “distort behaviour or do not meet the policy 
intent”. This seems to take the review’s remit beyond simplification, 
with the Institute of Chartered Accountants commentating that 
the scope of the review extends beyond simplification and into 
policy areas that it believes are within the remit of government and 
parliament and not the OTS.

Possible changes

Prior to the last budget rumours were rife that entrepreneurs’ relief 
would be abolished but instead it was “re-branded” as Business 
Asset Disposal Relief (BADR) and the lifetime allowance of gains 
that could benefit from the relief was reduced from £10 million to 
£1 million. Given that entrepreneurs relief was claimed on £277 
billion of gains in 2018/19, this change is likely to increase the 
amount of CGT paid over the coming years, and perhaps the view 
might be taken that enough has been done in this area.

The reduction in BADR might encourage some business owners 
to hold on to their business assets so that the CGT uplift currently 
available on death can be claimed. Business assets may also 
qualify for IHT business property relief, and in its report on the 
possible simplification of IHT, the OTS suggested that the CGT 
uplift on death that presently applies to all assets in an estate 
should not be available for those assets that are not subject to IHT 
due to a relief or exemption such as business property relief.

At present the beneficiaries of business (or agricultural) property 
receive the assets potentially IHT free and, if they sell them shortly 
after inheriting, they are only liable to CGT on the gain in value since 
the former owner’s date of death. The abolition of the CGT uplift on 
death would mean that beneficiaries would instead be subject to 
CGT on the gain calculated on the deceased’s acquisition cost, a 
potentially much bigger capital gain.

Given that, in the context of IHT simplification, the OTS has already 
expressed its belief that this change would remove a disincentive 
which prevents business owners from passing on assets during 
their lifetimes, it seems likely that this recommendation might also 
be made in the CGT review. If implemented this would significantly 
impact on estate planning for farmers and business owners.

Another very valuable current relief is principal private residence 
relief that exempts the sale of an individual’s main residence. This 
has had several tweaks made to it in recent years including the 
tightening of lettings relief. It is difficult to see any government 
abolishing this relief given the consequent impact on the property 
market and on home owners. 

Any comments

The review is to be held over a relatively short time span with the 
deadline for high level comments having already passed on 10 
August. More detailed technical comments should be submitted 
by 9 November 2020 and we will report further once the OTS’s 
recommendations are published.

OTS review of capital gains tax: 
what is happening?

Great service... Great people...

David Maddock 
Partner 
0345 209 1205 
david.maddock@clarkewillmott.com
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In 2014 the first judgment was handed down by the First-tier 
Tax Tribunal (FTT) in HMRC v Parry, a case involving a potential 
inheritance tax (IHT) liability and pensions. The FTT held that 
the intention of a terminally ill woman (Mrs Staveley) was crucial 
regarding the disposition of her pension entitlements. The decision 
was appealed to the Upper Tribunal, then to the Court of Appeal, 
before finally ending up in the Supreme Court which delivered its 
judgment in August.

What happened in this case?

Mrs Rachel Staveley was a shareholder and director of the 
family company with which she held a large pension fund in an 
occupational scheme. In 2000 Mrs Staveley and her husband 
divorced, and as part of the financial settlement Mrs Staveley’s 
share of the company scheme was transferred to her in a s32 buy 
out scheme. Mrs Staveley’s fund was worth over £500,000 and 
was in surplus so she was dismayed that under the terms of the 
scheme any surplus in the scheme would be returned to her former 
husband’s company.

Mrs Staveley was aged 50 at the time of the divorce settlement and 
under the rules in force at the time she was able to take some of 
the benefits available under the scheme but, out of concern for her 
long-term financial security, she chose not to do so.

Mrs Staveley was diagnosed with cancer in 2004, and by 2006 
the disease was confirmed as terminal. In October 2006 she 
transferred the s32 policy funds into a Personal Pension Plan 
(PPP), expressing the wish that her sons should receive any death 
benefits. Under the s32 policy any death benefits would have been 
payable to Mrs Staveley’s estate and subject to IHT, whilst under 
the PPP any death benefits were payable at the discretion of the 
pension trustees and not subject to IHT.

Mrs Staveley died in December 2006 without drawing any lifetime 
pension benefits and the death benefits were paid by the PPP 
trustees to her two sons. HMRC argued that the transfer of the s32 
funds to the PPP, and Mrs Staveley’s omission to take any lifetime 
benefits during the six weeks she held the PPP before her death, 
were both chargeable transfers of value under s3 Inheritance Tax 
Act 1984 (IHTA) and so subject to IHT. The executors of the estate 
claimed that the two dispositions were within s10 IHTA, which 
provides that arm’s length transactions not intended to confer any 
gratuitous benefit on any person are not transfers of value.

The First-tier Tribunal’s decision

The FTT came to a different decision on each of the claims put 
forward by HMRC, but each decision turned on Mrs Staveley’s 
perceived intention with regard to the action taken and in particular 
whether she had intended to confer any gratuitous benefit on 
others.

With regard to the transfer of the s32 scheme to the PPP, the 
FTT found that Mrs Staveley’s intention was to ensure beyond 
doubt that no part of the pension fund could fall back into her 
ex-husband’s company. Since any IHT saving was not part of her 
motivation there was no intention to confer a gratuitous benefit and 
s10 applied. 

By comparison, it was held that Mrs Staveley’s decision not to 
draw pension benefits during her lifetime from the PPP was an 
omission to exercise a right where there was, at least in part, an 
intention by her to confer a gratuitous benefit on her sons. (This 
conclusion seems to have been partly driven by a letter to Mrs 
Staveley from her financial adviser in which he informed her that not 
drawing the benefits would have financial advantages for her sons.) 
This omission therefore gave rise to a potential IHT liability.

Continued one page 5

04 Wealth, Health and Inheritance Briefing Autumn 2020

Supreme Court ruling ends long-running 
inheritance tax pension case
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An inheritance tax case that centred on the transfer of a pension plan and 
an omission by the planholder to take lifetime benefits has ricocheted 
around the courts over the last six years and has finally reached a 
conclusion.
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The Upper Tribunal’s decision

Under s3 IHTA a transfer of value for IHT purposes occurs when 
a disposition is made by a person as a result of which the value of 
their estate immediately after the disposition is less than it would 
be but for the disposition; and the amount by which it is less is the 
value transferred by the transfer. The Upper Tribunal reversed the 
FTT’s decision on the omission to take benefits, reasoning that s3 
did not apply as the death benefits were payable at the discretion 
of the pension plan trustees and it was not Mrs Staveley’s actions 
that increased the amount of her sons’ estates but those of the 
pension plan trustees. Its view was therefore that no IHT was due.

The Court of Appeal’s decision 

The Court of Appeal, however, disagreed that s10 IHTA applied 
and found that the omission to take benefits gave rise to an IHT 
charge because the transfer of the pension plan and Mrs Staveley’s 
omission to take her benefits formed a series of transactions and 
associated operations intended to cover a gratuitous benefit on her 
sons.

The executors appealed the decision to the Supreme Court.

The Supreme Court’s decision

The Supreme Court agreed with the FTT’s decision made six years 
earlier that s10 applied to the transfer of the pension plan and 
what Mrs Staveley intended was crucial in determining whether 
s10 applied. She clearly had no intention to confer benefit on her 
sons by the transfer but instead wished to ensure that her former 
husband’s company did not receive any part of the pension plan 
assets. 

Supreme Court ruling ends long-running inheritance tax 
pension case - continued

The court also held that the transfer of the pension and the 
omission to take benefits were not linked and did not form a 
series of transactions. However, as far as the construction of s3 
was concerned, the court held that Mrs Staveley’s estate was 
diminished by her omission to exercise her rights under the pension 
plan during her lifetime, and her sons’ estates were increased by 
that omission. The exercise of the pension plan trustees’ discretion 
did not break the chain between the failure to take benefits and 
the increase in the sons’ estates. The omission was therefore a 
chargeable transfer of value, potentially chargeable to IHT.

Practical ramifications

The practical application of s10 Inheritance Tax Act 1984 will be 
of interest to advisers. This case clearly highlights that where 
it is hoped to rely on s10 of the Inheritance Tax Act 1984 in a 
particular situation, the intention of the transferor is crucial. In those 
circumstances it would be very helpful to have contemporary 
evidence of the intentions behind the disposition to establish that 
there was no intention to confer a gratuitous benefit.

The Supreme Court’s decision also clarifies the situation where a 
pension transfer takes place where there is no gifting intention. In a 
straightforward case of a transfer of a defined contribution plan to 
another defined contribution plan no question of a transfer of value 
should arise. 

Paul Davies 
Partner 
0345 209 1783 
paul.davies@clarkewillmott.com
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If you would like to receive future editions of Wealth, Health and Inheritance Briefing or if you have any comments or suggestions for the 
newsletter please contact: news@clarkewillmott.com

When did you qualify as a solicitor and where did you work 
before joining Clarke Willmott?

I qualified as a solicitor in September 2006. I have previously 
worked for Royds Withy King and in-house for the Charities Aid 
Foundation where I was responsible for their charitable trusts. 

What is your particular area of specialisation and how did 
you come to specialise in this area?

I have always worked in the area of private client, focusing in 
particular on lifetime planning. I have also developed a niche 
interest in charities.

What are the most live issues in your area of specialisation? 
Which problems come up repeatedly? How can clients avoid 
these problems?

The coronavirus pandemic has brought forward a review of 
whether the current procedure for properly executing a Will can 
be changed. Legislation is to be introduced to allow Wills to 
be witnessed by video on a temporary basis. This is helpful for 
many cases, but caution must still be exercised especially for 
vulnerable clients where the risk of fraud or undue influence is 
more significant. Such risks can be minimised or avoided by using 
a professional to assist with preparing and finalising the Will – for 
example where those professionals can ensure appropriate people 
are available to act as witnesses.

COVID aside, the area of personal tax is complex, and it is easy 
for people to be tripped up. It is important to ensure that the tax 
implications of any planning are fully understood before proceeding 
with any course of action and to avoid letting the tax tail wag the 
dog. Proper advice that takes into account the client’s overall 
circumstances is always recommended.  

COVID-19 has affected every sector of the economy 
including the third sector. What do you think are the most 
pressing issues which charities will have to face in the short 
to medium term? How do you feel advice can help with 
these challenges?

Charities across the board are faced with two key threats: reduced 
or no funding; and  increased pressure to deliver key services 
at a time of heightened risk with reduced resources and staff.  
Depending on their particular circumstances advice can help 
charities making significant strategic decisions and ensure these 
have been taken properly within the context of their governing 
document. This could include management of furloughed staff 
as the scheme comes to an end, the need to make cuts and 
the potential use of certain funding opportunities, such as the 
Coronavirus Business Interruption Loan (CBIL) Scheme.  

What do you find are the most interesting and enjoyable 
aspects of your job?

Meeting people and helping them with their affairs. This involves 
getting to know a family’s personal circumstances and often 
requires sensitivity especially when ensuring that the needs of the 
client and their family are balanced with technical tax implications. 

Acting for charities is very rewarding as the work that they 
undertake is always inspiring; it is great to be able to assist them to 
move forward and become more sustainable.

What has been your most interesting case so far?

I was instructed on a case that straddled private client and charity 
law which was both interesting and complex. We were acting for 
an animal conservation charity which had been left an inheritance 
of around £2m. This was a significant sum for the charity.  The 
circumstances were very sad and involved a daughter dying shortly 
after her father. There were international elements and unfortunately 
a large part of the estate was contested by distant relatives. 
The charity was put under a lot of pressure to accept a reduced 
amount and threatened with negative publicity. We had a good 
working relationship with the solicitors responsible for administering 
the estate and they appreciated the charity was being put in a 
difficult position. The overall outcome was a good one and a court 
case was avoided.  

What do you feel are your best personal attributes for 
dealing with private client work?

I enjoy meeting people and have been described as approachable 
and empathetic. At the same time, it is crucial to be straightforward 
with people so that they know what to expect from you.

What do you like to do when you are not at work?

I enjoy spending time with my family, food and being outdoors.

Focus on: Jacqui Lazare
We have continued to develop the expertise of the Private Capital team 
during the lockdown period and were very pleased to welcome senior 
associate Jacqui Lazare to our Bristol office.  Jacqui tells us more about 
her expertise and interests:

Jacqui Lazare 
Senior Associate 
0345 209 1311 
jacqui.lazare@clarkewillmott.com

Webinar - wealth & health online webinar: protecting your clients

It is easy to make errors or miss small details when putting personal 
and business affairs in order, but these can have serious long term 
consequences for the individual and their family.

To assist you in advising your clients, and indeed to protect your own 
family, the Clarke Willmott private capital team is pleased to be hosting 
a free online webinar where we will cover issues surrounding capacity 
and lasting powers of attorney; deeds of variation and post death 
arrangements; and inheritance tax considerations.

Thursday 8 October, 11:00am – 12:00pm

To register your interest in attending, please contact our events team.

https://www.sra.org.uk/solicitors/standards-regulations/
mailto:jacqui.lazare%40clarkewillmott.com?subject=Focus%20on%3A%20Jacqui%20Lazare
mailto:events%40clarkewillmott.com?subject=Wealth%20%26%20health%3A%20protecting%20your%20clients

