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Justice by way of a video

Welcome
to the Autumn edition of

conference hearing

The coronavirus pandemic has forced the
courts to grapple with technology to ensure that
hearings are not adjourned while courts buildings
remain inaccessible.
Prior to the pandemic, telephone hearings,
for short and simple interim matters, were
not uncommon but the idea of having a
trial by way of a video conference including
witnesses and complex legal argument
would have been a radical step. Now even
multi-million pound disputes involving
multiple witnesses in different time zones
have been successfully heard using popular
video conferencing platforms like Zoom and
Skype.
As time has gone by judges, court staff,
advocates and solicitors have become
more familiar and comfortable with remote
hearings. It is likely that, even as we see
some sense of normality returning, we will
see permanent developments arising from
this leap forward in the use of technology.
When a hearing is taking place physically in
court room it is the court that will generally
ensure that all of the basic practicalities are
catered for. However, in a ‘remote’ hearing
the parties (and even witnesses) have a far
greater responsibility to ensure the hearing
will run smoothly.
As with any physical hearing a witness will
need to ensure that they have re-read and
are familiar with their witness statement
and any exhibits. For a remote hearing they
will also need to think in advance about
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the device they will need to access the
online court and know how to access the
video call at the appropriate time. Ideally
they should also be familiar with the video
conferencing platform which is going to be
used. Popular platforms for the court to use
are Skype for Business and Zoom but this
is not exhaustive and other platforms may
also be suggested and ultimately chosen.
A test call, well in advance of the hearing,
is often undertaken between the advocate,
supporting solicitors, clients and witnesses.
This ensures that everyone can access
the video conferencing platform (in some
situations an app may need to be installed
or firewalls disabled) and that all participants
know how to use it. Knowing how to turn
the camera on and off and how to mute
your own microphone will be absolutely vital.
A participant in a remote hearing also needs
to ensure that their internet connection is
sufficient in the precise location they will
take part in the video call. Remember that
if a person is attending a remote hearing at
home then the internet use of anyone else
in their home (for instance, by streaming a
movie on Netflix or making another work
conference call) may affect the quality of the
internet connection.
Continued on page 2
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COVID-19 is still prevalent
and having a major impact
throughout all industries
as well as our personal
lives. It is unsurprising
therefore that it is continuing to have
a major impact in both procedural
law and substantive law. We are also
approaching the end of the Brexit
transition period and that cannot be
ignored either.
In this issue myself and Christie Johnson
look at our own personal experiences of
mediations we have conducted via video
conferencing platforms and Ed Halden
helps share the experience of preparing
for and attending a virtual court. These
adaptions ensure that cases continue
and that justice is done during the
pandemic. Greg Hughes explores the
impact of the new Corporate Insolvency
and Governance Act and the termination
of supply contracts due to insolvency
and Maz Rahmati reminds us of the
COVID-19 restrictions relating to winding
up. Judgment has been given in the
Financial Conduct Authority’s court
action on business interruption insurance
and Richard Moore and Cathy Harris
lead us through some of the issues
raised in the weighty 162 page decision.
Finally, as we creep closer to the end of
the year, Peter Brewer discusses some
of the ways in which more time might be
achieved to ensure a smoother path out
of EU membership.
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Justice by way of a video conference hearing - continued
If possible such activities should be avoided during a remote
hearing. Participants should ensure that unnecessary programs
on their computers are closed and it is advisable to download any
electronic hearing bundle in advance of joining the hearing so this
does not place pressure on the available internet capacity.
Experience in remote hearings has made it clear that having two
or more screens (or two or more devices) is very important. This
is because a participant will likely need to see the court on one
screen but look at the court bundle at the same time. This will
usually be referred to throughout the hearing. Having the hearing
bundle on a tablet but having the court on a laptop or desktop
computer can work well.
The practicalities of how a remote hearing will proceed will often be
set out in a protocol. That might cover issues such as who is to be
visible and audible during the hearing and how the advocates can
interject when someone else is speaking. Generally only the judge,
advocates and any witnesses or experts who are giving evidence
will have their cameras and microphones turned on. Those with
their camera on can be seen all of the time even if they are not
speaking.

or light can help. An ideal camera angle shows a participant from
the waist or chest up because this is more natural for the viewer.
Looking at the camera as much as possible when giving evidence
(rather than looking at the other participants) is recommended
because looking at the camera directly mimics eye contact. In
some video conferencing platforms the judge can be “pinned” at
the top of the screen (so that he or she appears just under the
camera). This can help a witness to look at both the camera and
at the judge (as they would in a physical court room) when giving
evidence.
Even the best prepared participant can be challenged by
technology when it comes to accessing a remote court:
unscheduled updates and unanticipated problems can arise. Being
ready to log into the remote court at least 15 minutes prior to the
start of any hearing is wise. Making sure you are ready in good
time will mean that you are as relaxed as you can be. Remember
a glass of water (no eating in the virtual court!). Finally, remember
that person making the decision in the case is the judge and that it
is the judge who is in control of the court room – even when it is a
remote hearing –but your legal team will support you throughout.
Ed Halden
Senior Associate
0345 209 1313
edward.halden@clarkewillmott.com

Participants might put a sign on internal or external doors to
prevent interruptions and a background should be chosen which
is plain and not distracting. Professional clothing is still important.
When giving evidence a witness should make sure that they are
adequately lit so their face is not in a shadow – facing a window
COVID-19 and winding up petitions

The temporary prohibition on the winding up of companies was due to expire on 30 September 2020. It was anticipated that if no
extension were provided, the courts would face a significant backlog as creditors, who have been restrained for several months, started
taking action.
The Government announced an extension to the protection such that a winding up petition cannot be based on a statutory demand
served between 1 March 2020 and 31 December 2020. Further, a winding up petition cannot be presented between 27 April 2020 and
31 December based on a company’s inability to pay its debts unless the creditor has reasonable grounds to believe that COVID-19 has
not had a financial effect on the company or that the company would not have been able to pay its debts even if COVID-19 had not had
a financial effect on it.
It remains to be seen whether the Government shall extend the period any further in the future. For now, the focus is on maintaining the
status quo and protecting struggling businesses from creditor pressure.
Maz Rahmati
Partner
0345 209 1592
maz.rahmati@clarkewillmott.com
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Termination of supply contracts due to insolvency
On 25 June 2020 the Corporate Insolvency and Governance Act (CIGA)
received royal assent and came into effect on 26 June 2020.
The purpose of the Act is to relieve the burden on businesses
during the COVID-19 pandemic and allow them to focus on
continuing to operate. However, a number of its provisions bring
about permanent change.
Many commercial contracts for the supply of goods and services
contain clauses to allow for termination of the contract in the event
that a party enters into any insolvency proceedings (or if such
action is threatened). A supplier would often refuse to continue
supplying the other party with goods or services in an insolvent
situation, unless it settled outstanding debts. These types of
clauses are known as ipso facto clauses.
Following CIGA suppliers of goods and services are unable to
rely on contractual clauses that allow termination in the event of a
‘relevant insolvency procedure’. This is defined in CIGA and it can
include anything from administration, the appointment of a receiver,
liquidation, moratorium and a restructuring plan. The provision
is broad as a creditor is also unable to do ‘any other thing’ as a
result of the insolvency or restructuring. For example, increasing its
prices or insisting on less favourable payment terms. Importantly,
CIGA prohibits the termination of a contract where the creditor
had a pre-existing right of termination which arose before the
relevant insolvency or restructuring but was not exercised by the
creditor. The restriction remains in place throughout the insolvency
procedure. It remains possible to terminate for grounds other than
insolvency/restructuring if the contractual right to terminate did not
arise pre-insolvency. For instance, a contract might be terminated
for breach of contract in respect of non-payment if this occurs after
the commencement of the insolvency/restructuring.

clarkewillmott.com

That said, importantly to those engaged in the asset finance
industry, there is a long list of exclusions. For example, contracts
for the supply of goods or services to or from insurers, banks and
recognised investment exchanges (amongst others) are excluded.
Financial contracts are carved out so a lender can stop the supply
of committed financing as a result of an insolvency event of default
(financial contracts include contracts for the provision of financial
services consisting of (i) lending (including the factoring and
financing of commercial transactions), (ii) financial leasing, or (iii)
providing guarantees or commitments).
A supplier may apply to court for relief if continuing to supply goods
or services would cause ‘hardship’. This term is not defined and
there are concerns that this provision may start a ripple of financial
instability. Suppliers are now likely to look to negotiate stricter
contractual terms where they are able.
While lenders will not be prevented from terminating financing
arrangements as a result of insolvency these new provisions may
have some impact for creditors given that they are intended to
make more money available for creditors on insolvency. A supply
contract that continues, in some circumstances, may also lead to
businesses being able to recover rather than result in its insolvency.
Greg Hughes
Partner
0345 209 1607
greg.hughes@clarkewillmott.com
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Personal experiences of a remote mediation
Mediation is one of the most commonly recognised and used forms
of alternative dispute resolution (ADR) which involves an independent
third party (the mediator) who seeks to assist the parties to come to an
agreement to resolve their dispute.
Traditionally mediation had the format of the parties being in the
same place albeit in different rooms with the option of having a face
to face discussions.

for parties wanting to resolve their disputes by way of remote
mediation particularly with the back log with the courts listing
hearings (which are also predominately being conducted remotely).

During the coronavirus pandemic this has not been possible
due to the government’s social restrictions which has limited this
traditional format of face to face mediations. As a consequence of
this solicitors and mediators worked together and adapted offering
clients the option of resolving their disputes by way of remote
mediation.

Although some clients who are maybe not the most tech savvy
are initially concerned about the prospect of remote mediation, we
have been able to have practice runs with them and the mediator.
Clients have been greatly assured by these practice runs which is
certainly not a service the courts are offering to provide.

John Flint and Christie Johnson have both attended successful
mediations which have been hosted using video conferencing
facilities provided by mediators during the coronavirus pandemic.
They share their experiences with us below.
What is remote mediation?

There have also been a few instances where parties have simply
refused remote mediation and that is a dangerous approach to take
as the courts may impose costs sanctions for a failure to mediate
even with the challenges of the Covid-19 pandemic.
How have you adjusted to handling meetings and mediations
remotely?

A remote mediation is a mediation conducted by a video
conferencing facility provided by the mediator. The video
conferencing facility allows each participating individual to conduct
the mediation from the comfort of their own home. The video
conferencing facility allows the client and his solicitor to have a
separate private virtual zoom where at their discretion they can
allow either the mediator or the other parties to enter in and
join their discussions. This makes the remote mediation a more
comfortable experience with the client and their solicitor having
greater control over the proceedings.

This has become the ‘new normal’. We have a variety of ways in
which we now ‘meet ‘with our clients, counsel and experts and so
on – Previously travel was often involved to attend meetings but
now we are relying upon video conferencing which we are finding
to be more efficient and cost effective for the clients.

What kind of claim did you mediate virtually?

We had a virtual ‘main room’ where the initial opening statements
were given and then, with the click of the mouse, the mediator sent
the parties and their advisors to their own virtual spaces so they
could consult confidently and privately. The mediator would then
ask to join those separate virtual rooms to discuss the case with
each party privately.

We have had a number of mediations which have been held via
video conference for instance a high value breach of contract claim
involving an IT contract, a professional negligence claim and a
share purchase dispute. We have found the remote mediations as
a successful tool for resolving disputes as they help to bring the
parties closer together narrowing down the issues.
We have found that there has been a real increase in appetite
for parties wanting to resolve the ir dispute by way of mediation
particularly with the back log in the court hearings.
Was there any resistance to a remotely held mediation?
We have found that there has been a real increase in appetite
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We have found Mediators to be very competent and helpful in
managing the remote mediation.
How was the remote video conference platform set up?
The remote mediation was handled much like a physical mediation.

We could signal to the mediator if we wanted him/her to “come
in” to our “room” by a private chat function/text message. When it
was needed, we were able to return to the main “room” to discuss
matters as a large group throughout the mediation.
A bonus was that if needed documents could be shared on the
screen.
Continued on page 5
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Personal experiences of a remote mediation - continued
Were the practicalities of the remote mediation easily set
up?

Did your client feel like the process was worthwhile despite
it being remote?

Yes – the mediator handled all of the setting up of the event. Zoom
is a popular choice, but most mediators are flexible and will adapt
to other types of platform like Microsoft Teams.

Absolutely! We have settled cases using remote mediation.
We have also had cases which have not settled but which still
benefitted from the remote mediation because it narrowed the
issues and bought the parties closer together.

The mediator could easily control the movements of those
attending so no mistakes were made with the wrong party being in
the wrong virtual space.
What were the biggest challenges in having a remote
mediation?
Not having face to face communication has its own challenges,
particularly in assessing everyone’s “mood” and appetite for
settlement. Long mediations can also be tiring. It is well researched
that attending a video conference requires more focus than a
face to face meeting but this can be addressed by the parties
scheduling in breaks.
Was anything easier than you expected in the remote
mediation?
We have found the process to be a lot more efficient being time
mand cost saving. For instance, it was great to be able to share
documents on the screen and for everyone to immediately be able
to see them in the data rooms. This saves reams of paper being
used as electronic bundles rather than traditional paper ones are
used. It was also helpful to be able to tell the mediator easily that
you would welcome them returning to the ‘room’ using the private
chat function. Travel time was also saved and there were no costs
relating to booking meeting rooms.
A big advantage is that during a mediation there can be a lot of
wasted time while the mediator is with the other party. Having a
remote mediation meant that some of our clients did not simply
have to sit around but could do other appropriate activities while
waiting.

How long did your remote mediation last?
Physical mediations often run for a day and can last into the
evening as the parties try and work through their respective
positions. Remote mediations tend to be a little swifter (which is
another cost saving for clients). Ours have ranged from 5 to 10
hours.
Do you have any tips for parties heading into a remote
mediation in the future?
Parties should not be put off by the fact it is a remote process.
The video conference platform will commonly be handled by the
mediator and a practice run through with your legal team can be
done in advance. It is important to familiarise yourself with the
technology in advance so that any issues can be resolved.
A private messaging system should be in place so that each legal
team and their respective client can communicate while the whole
group is in session.
John Flint
Partner
0345 209 1079
john.flint@clarkewillmott.com
Christie Johnson
Solicitor
0345 209 1463
christie.johnson@clarkewillmott.com

Being able to leave a mediation is very useful when you need to
focus on a task (such a drafting a settlement agreement).
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Brexit where are we now!
Having left the EU on 31 January 2020 the UK’s transitional period will
shortly be over. It is due to expire on 31 December 2020. For many
businesses COVID-19 has put preparing for this day on the back-burner.
The purpose of the transitional period was to allow the UK and the
EU time to negotiate terms of future trade and to give businesses
time to prepare. The timetable was already tight but this has
been exacerbated by the pressures that all governments have
faced with COVID-19. The Government has been unable, yet, to
conclude negotiations with the EU and these are ongoing. They
must be reached by October 2020 at the latest in order to ratify
and implement a new treaty which would then enter into force on 1
January 2021. Without a negotiated relationship for the future after
this date trade will take place on World Trade Organisation (WTO)
terms.
As the deadline creeps closer we are left wondering if the transition
period be extended so there is time for negotiations to be
concluded and for preparations to be made?
As a matter of policy the Government has expressed clearly that
no extension will be sought. Further, UK law stipulates that a
government minister cannot agree an extension (European Union
(Withdrawal) Act 2018 15A). The time limit could potentially have
been extended pursuant to the Withdrawal Agreement (the treaty
between the UK and EU) but the deadline of 1 July 2020 for such
an extension has long passed. Is that the end of the matter? What
might happen next?
One possibility is for the existing Withdrawal Agreement to be
amended. This would require the agreement of all EU states as
well as the UK. Politically that may be difficult for the present
Government which has been clear in its message that there will be
no extension. In any event, a key issue is that it is not clear whether
the EU has the legal authority to amend the Withdrawal Agreement
in this way. The EU would need to find a legal basis for the
amendment in the EU treaties. It has been suggested that Article
50 of the Treaty on European Union might form the legal basis of
an amendment but opinion is divided. Some are of the opinion
that Article 50 ceased to apply to the UK when it left the EU on 31
January 2020. Given its shaky legal foundation the EU would want
to obtain a decision of the Court of Justice in the EU (ECJ) on the
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issue prior to proceeding this way. If it did not then the decision to
use Article 50 as the basis for an extension could be challenged in
a national court or in the ECJ. If this route was taken UK legislation
preventing an extension would also need to be amended - but this
would likely not be problematic given the Government’s majority
and the support it would likely get from other political parties.
Alternatively, a separate treaty could be agreed. However, a
significant initial obstacle may be the negotiation of the terms
of any new transition period. While there are a number of treaty
provisions which could possibly provide a legal basis upon which
the EU might extend the transition period there would need to be
the unanimous agreement between member states and there may
be a need for national parliaments to approve. The UK would need
to ratify the new treaty and domestic legislation would be needed
to implement any new transition period.
Another possible solution could be the inclusion of an
implementation phase as part of a future relationship treaty (or
a framework agreement with the details to be decided at a later
date).This would allow for more time before EU law ceases to be
applicable to the UK. If the basis of future arrangement could not
be agreed then a new implementation phase might be agreed
which is not connected to any future relationship. This option would
allow for a period whereby the UK and the EU could prepare to
trade on WTO terms and make other independent arrangements.
There are options – but time is quickly passing. No doubt a legal
solution could be found if there is the desire for it. Whatever
happens, businesses need proper notice so they can adequately
prepare. In the current COVID-19 climate many businesses are
already struggling with finance as well as headspace – As we move
into autumn clarity on the position after 31 December 2020 really
needs to come sooner rather than later.
Peter Brewer
Partner
0345 209 1718
peter.brewer@clarkewillmott.com
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Further analysis: Judgment handed down in
FCA’s business interruption test case

The Commercial Court (the “Court”) handed down judgment in the
COVID-19 business interruption (“BI”) insurance test case involving eight of
the UK’s largest insurers on 15 September 2020.
The remit of the proceedings was set out at paragraph 1:
“This case has been brought by the Financial Conduct Authority
(“the FCA”), the regulator of the defendant insurers, as a test case
to determine issues of principle in relation to policy coverage under
various specimen wordings underwritten by the defendants in
respect of claims by policyholders to be indemnified for business
interruption losses arising in the context of the COVID-19 pandemic
and the advice of and restrictions imposed by the UK Government
in consequence. We have been asked to determine those issues
as to the correct construction of the policy terms and as to whether
cover is available in principle by reference to a set of agreed facts
(which we summarise in the next section of the judgment) and
assumed facts (which were essentially illustrative factual scenarios
as to how certain businesses have been affected). Since, in their
oral submissions, the parties did not rely upon the assumed facts,
we have not felt it necessary to set them out in this judgment,
although we have taken them into consideration in reaching our
conclusions.”
The defendant insurers were the following companies:
•

Argenta Syndicate Management Limited

•

Ecclesiastical Insurance Office Plc

•

Hiscox Insurance Company Limited

•

MS Amlin Underwriting Limited

•

Arch Insurance (UK) Limited

•

QBE UK Limited

•

Royal & Sun Alliance Insurance Plc

•

Zurich Insurance Plc

Disease related policy wordings
The Court found in favour of the FCA on the majority of the key
issues, in particular in respect of coverage triggers under most
notifiable disease and mixed clauses, to a lesser extent certain
of the denial of access/public authority policy wordings, as well
as causation and so-called trends clauses. The judgment will
be welcome news for a significant number of the thousands of
policyholders impacted by business interruption losses as a result
of COVID-19 who have been denied cover.
The judgment states that most, but not all, of the notifiable disease
related clauses in the twenty-one policy wordings were capable of
providing cover to their policyholders.
Those that did not provide cover included policies which individually
listed the occurrence of specific “Notifiable Diseases”, but which
did not specifically mention either SARS or COVID-19. Where
the trigger was simply referred to as the existence of a “Notifiable
Disease” then the definition to be adopted was the current list of
notifiable diseases which in England would be those set out in the
Health Protection (Notification) Regulations 2010 (as amended).
By 6 March 2020, COVID-19 was a notifiable disease across
the whole of the UK. The fact that this was not the case when
the policy was entered into was irrelevant unless matters were
expressly fixed in time.
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Many of these applicable clauses required COVID-19 to have
existed within a certain distance from the insured’s business, often
within a 25-mile radius. This was accepted as being subject to
proof typically of the existence of “manifestation” of COVID-19
within the relevant area.
Denial of access policy wordings
The judgment also states that certain denial of access clauses in
the sample will also provide cover. However, coverage depended
on a detailed analysis of the wording of the individual clauses
against the background facts and how the business was affected
by the Government response to the pandemic. This included, for
example, whether the business type in question was subject to
a mandatory closure order or not and whether the business was
ordered to close completely or continued to trade either partially
or online. However, the FCA had notably less success before the
Court on denial of access policy wordings.
Some of the decisions concerning denial of access cover are
entirely logical but they may also seem to policyholders and
the wider public to be quite unfair. For example, under the Arch
Insurance (UK)’s Government or Local Authority Action Extension,
the complete closure of a business is required for denial of access
cover to apply. The example of a pub or restaurant with a preCOVID-19 takeaway service cover by its Arch policy and a pub or
restaurant which sets up a new and uncovered takeaway service
after having its in-house food offering closed is illustrative of this.
The Court had the following to say about both these situations:
“[Arch’s] concessions in relation to the pub or restaurant which
started a takeaway service in lockdown or the theatre which started
remote performances on the internet are well made since that
entails a fundamental change from the business as described in the
policy schedule and it is access to the premises for the purposes
of carrying on the business described in the policy schedule which
must be prevented.
However, where the pub or restaurant already had a takeaway
service prior to the government actions or advice, it seems to us
that the position is different. The paradigm example is that of the
local restaurant which in addition to in-restaurant dining offered
a takeaway collection or delivery service which may have formed
a substantial part of its business. Whilst the government advice
and the Regulations required the restaurant to close so far as
consumption of food and drink on the premises is concerned,
Regulation 4 of the 26 March Regulations did not require the
restaurant to close the premises to the extent that they were used
for the purposes of providing a takeaway service. It seems to us
that Mr Lockey QC [for Arch] is right that, in such circumstances,
there is not a prevention of access, as the restaurant owner
policyholder and his employees are not prevented from accessing
the premises for the purposes of carrying on that part of the
existing Business which involves providing the takeaway service.
Continued on page 8
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Business interruption test case - continued
They may be impeded or hindered in their use of the premises
because they cannot operate the restaurant for in-house dining,
but the Arch GLAA Extension does not insure against “hindrance”
or against prevention or hindrance of “use” of the premises. If it had
been objectively intended by the parties to provide cover against
hindrance of access as well as prevention of access they could
and would have used the words “hinders or prevents access to
The Premises” as they did in Clause (1). We agree with Mr Lockey
QC that the FCA’s argument that there is prevention of access
even if part of the pre-existing business (like a takeaway service or
a mail order part of the business) is still permitted to be carried on,
conflates “prevention” with “hindrance” when the two are distinct
concepts with different meanings, for the reasons we have given.
The same fallacy infects the FCA’s argument that the 16 March
advice of the Prime Minister about working from home where
possible, social distancing and avoiding going to pubs or clubs
prevented access to insured premises. That advice did not in any
sense cause a prevention of access to any premises, as can be
demonstrated by the example of pubs. As we discussed with Mr
Lockey QC in the course of argument, for the rest of the week
after 16 March, there seems to have been something of a “boozefest” with people making the most of going to pubs before the
anticipated instruction to close which came with the government
advice on 20 March that pubs should close.”
Hiscox’s Non-Damage Denial of Access (“NDDA”) terms were also
held by the Court not to provide policyholders with valid cover.
They were held to be concerned only with legal denials of access
based on purely local incidents and “therefore it follows that there is
no cover under the NDDA clause in respect of business interruption
losses caused by the restrictions imposed by the government in
response to the national pandemic”. This no doubt was not well
received by the Hiscox Action Group.
Where cover was likely to be available under denial of access
terms and conditions, claims for losses were commonly only valid
from the date of the legal closures ordered by the Coronavirus
regulations and not following prior informal advice delivered by the
UK and devolved governments.
The judgment itself runs to 165 pages.

Will there be an appeal?
The most immediate question is whether the defendant insurers
will appeal the judgment of the Court and, if so, in what manner.
Comments made by Lord Justice Flaux anticipate at least the
possibility of appeals concerning certain areas of the judgment. If
an appeal or appeals are made by one or more of the insurers then
these may well go straight to the Supreme Court on an expedited
basis, leap-frogging the Court of Appeal.
The FCA was selective in the policy wordings that it chose to put
before the Court. The policy wordings in question were from larger
insurers and none of them was a classic property damage only
wording. Several large insurers (such as AXA and Aviva) and a
very significant number of smaller insurers were not included in the
test case. The FCA has estimated that there are in fact over 700
different types of BI policy in existence in the UK from around 60
different insurers.
Notwithstanding this, the judgment does (subject to any appeals)
provide very useful guidance for lawyers and policy holders as to
how a court will, or will be likely, to interpret the effect of BI policy
terms and conditions examined. In this regard the judgment can
only be welcomed. It will also have a much wider impact than just
the eight insurers in question. For example, the policy wording
examined by the Court for “RSA 4” is very similar to the policy
terms issued by Aviva in a large number of its BI policies.
However, the judgment provides little hope for those stuck with
classic property damage only cover who are very likely to remain
disappointed. The fact that no classic “property damage only” BI
policy wordings were put before the Court by the FCA was no
accident.
Richard Moore
Partner
0345 209 1087
richard.moore@clarkewillmott.com
Cathy Harris
Senior Associate
0345 209 1154
cathy.harris@clarkewillmott.com

Although the judgment is very useful for lawyers it is not a userfriendly document for policyholders to work out in quick order
whether their policies are likely to provide them with cover or not.
This is particularly so if their policies do not fall within the wording of
the 21 sample policy wordings.
If you would like to receive future editions of Disruptive Asset Finance or if you have any comments or suggestions for the
newsletter please contact: news@clarkewillmott.com
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