
There has been some publicity in the media 
recently about the effect on trusts of the 
5th Anti-Money Laundering Directive (5th 
AMLD). A government technical consultation 
on the 5TH AMLD was issued at the end 
of January which threw more light on how 
trusts are likely to be affected. 

What is the 5th AMLD?

The 5th AMLD is the latest EU directive 
intended to strengthen the preventative 
framework designed to counter money 
laundering and the financing of terrorist 
activity across the EU. The UK was obliged 
to implement the directive as we were a 
member of the EU on 10 January 2020, 
the date by which the 5th AMLD had to be 
incorporated into member states’ national 
law. 

The customer due diligence aspects of 
the 5th AMLD came into effect on 10 
January. The implementing regulations did 

not, however, include provisions relating to 
trusts, pending the technical consultation. 

How did the 4th Anti-Money Laundering 
Directive affect trusts?

The 4th Anti-Money Laundering Directive 
(4th AMLD) imposed a number of 
obligations on trustees including the 
necessity to keep records on beneficial 
ownership and to register with the Trust 
Registration Service (TRS) if the trust had 
a “tax consequence”. A tax consequence 
arose if in any one tax year the trust was 
subject to income tax, capital gains tax, 
inheritance tax, stamp duty land tax, stamp 
duty reserve tax or (in Scotland) buildings 
transaction tax . The requirement to register 
with the TRS meant that a considerable 
amount of information had to be provided 
including details of the settlor, the trustees, 
the protector (if any), beneficiaries or a class 
of beneficiaries and any other natural person 
exercising effective control over the trust.

5th Anti-Money Laundering Directive and 
trusts

In this issue…
The first Budget of the new 
government was delivered 
on 11 March with the 
most substantive private 
client measure being the 

restriction in Entrepreneurs’ relief. We look 
at the changes and possible succession 
planning that your business owner clients 
might like to consider. 

The new tax year will see the 
implementation of a change to the capital 
gains tax payment rules in respect of 
residential properties which will mean much 
earlier tax payments. 

Our article looks at what your clients need 
to know about the new rules.

Stamp Duty Land Tax is another tax which 
is paid on properties and in our case report 
we look at when residential rates of SDLT 
are due or when the much lower non-
residential or mixed property rates might 
be payable.

Last month saw a change to the intestacy 
rules, the first for over five years, which 
benefits spouses and registered civil 
partners, but not co-habitants. Read our 
article for more details.

Many of you will be familiar now with the 
requirement to register trusts that pay tax 
with the Trust Registration Service but you 
may not be aware that this requirement 
is being extended to cover all express 
trusts. We outline the current position and 
requirements for trusts imposed by the 5th 
Anti-Money Laundering Directive.

As always let us know if you have any 
queries and don’t forget to connect with us 
on Twitter by following @CWPrivateclient
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Welcome to the March issue of the Wealth, Health and Inheritance 
briefing which you will be reading during the most extraordinary 
times for this country, and indeed the world, since the Second 
World War. In the private client team we are still open for business 
as are all parts of the firm, although we are now largely working 
remotely. We can hold meetings via Skype or Facetime or in 
whichever way clients find easiest. In order to ensure that your 
clients’ families are fully protected against all eventualities, now 
might be the time to gently remind them of the need to review their 
Wills or to draw up lasting powers of attorney. Whatever their legal 
worries or concerns at this difficult time, we stand ready to help in 
any way we can.

https://twitter.com/CWPrivateClient
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What will change for trusts under the 5th AMLD?

Under the 5th AMLD the scope of the TRS will be expanded by 
the requirement to register all UK express trusts, and some non-
EU resident trusts, whether or not they have tax consequences. 
In addition, the government will be required to share data 
from the TRS with a specified range of persons under certain 
circumstances.

In the consultation the government acknowledges that UK trusts 
are at low risk of being used for money laundering or terrorist 
financing and states that it is “keen to ensure that the registration 
process is applied proportionately”. 

Proposed scope of the regulations implementing the 5th 
AMLD for trusts

The consultation suggests that the definition of which trusts will be 
affected should depend on whether or not a trust is stated to be 
out of scope; any express trust not out of scope would be required 
to register with the TRS as would any out of scope trusts with tax 
consequences.

The list of out of scope trusts includes:

• Trusts of land which arise because of the imposition of law ie 
joint tenancies

• Statutory trusts arising on intestacy

• Tenants’ service charge contributions protection trusts

• Co-ownership trusts where the legal and beneficial interests 
are concurrent and the legal and beneficial owners are the 
same

• Maintenance funds for historic buildings

• Approved share option and profit sharing schemes

• Vulnerable beneficiary trusts

• Personal injury trusts

• Policies held in trust which are for protection purposes and 
which do not pay out until the death, terminal illness or 
permanent disablement of the insured

• Registered pension schemes

• Charitable trusts

• Trusts already registered in an EU member state 

• A trust created by or in order to satisfy the terms of a court or 
tribunal order                                                                              

The jury still seems to be out on bare trusts where the government 
says it needs more information to ascertain the risk of them being 
used for money laundering or terrorist financing. The list of out 
of scope trusts covers many trusts that are used in everyday life. 
The consultation asks whether other express trusts should be out 
of scope so others may be included in this category before the 
legislation is implemented.

Information required and deadlines

An express trust newly within scope that does not have tax 
consequences will have to provide details of the trust’s settlor, 
trustees and beneficiaries while those trusts already registered 
under the 4th AMLD will have to provide some additional 
information.

It is expected that the updated TRS will be available in 2021 so the 
proposed deadlines for registration are:

• For trusts in existence at 10 March 2020: 10 March 2022

5th Anti-Money Laundering Directive and trusts - continued

• For trusts set up after 10 March 2020: within 30 days or by 10 
March 2022 whichever is the later

• For trusts set up after 10 March 2022 : 30 days.

Changes must be notified within thirty days from when the trustees 
become aware of them.

Penalties

The proposed penalties are fairly light-touch. If trustees fail to 
register or update details they will be sent a letter reminding them 
of their obligations. Any further failure to update changes will bring 
with it a proposed £100 penalty per offence. If there is a deliberate 
failure to register, register on time or to update details the trustees 
may receive a financial penalty at the outset. There will be an 
appeals process.

Access to information on the TRS

The 5th AMLD requires the government to share information on 
trusts and their beneficial owners with entities covered by anti-
money laundering directives (known as “obliged entities” and 
including credit and financial institutions, lawyers, tax advisers and 
estate agents) if they have entered into a business relationship 
with the trust. The government proposes that the trustees should 
provide this information to the obliged entity via a PDF download 
from the TRS.

Information will also have to be shared with anyone who has 
demonstrated a “legitimate interest” for access to information 
on a particular trust and its beneficial owners. The consultation 
states that anyone can make a request but it must relate to an 
investigation into suspected money laundering or terrorist financing. 
Standardised information will be required so it can be ascertained 
whether the suspicion of the use of the trust for money laundering 
or terrorist financing is reasonable. 

The final category where data is required to be shared is with 
persons who require information on trusts which have a controlling 
interest in a non-EU company which is not registered on a 
beneficial ownership register in an EU member state. This request 
will be refused where there are reasonable grounds to believe that 
the request is not in line with the objectives of the 5th AMLD.

There will be an appeals process and information will be withheld 
if there is a “disproportionate risk” to the beneficial owner or if they 
are minor or mentally incapable. 

The consultation ended on 21 February 2020.
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Changes to the capital gains tax (CGT) payment rules which have been 
described as “seismic” come into effect  on 6 April 2020 and could cause 
the owners of some residential property to fall foul of the new rules. 
From 6 April anyone who disposes of a residential property giving 
rise to a capital gain on which CGT is payable will be required to 
make a digital return to HMRC and to pay an estimate of the CGT 
due within thirty days from the sale completing.

The current rules

At present gains on the sale of residential property are, in common 
with all other gains, declared in the owner’s self assessment tax 
return for the tax year of disposal. The CGT due is paid at the 
end of January following the end of the tax year of disposal. This 
can lead to nearly two years between the disposal and the CGT 
payment. For example, Simon disposes of a residential property 
on 10 April 2019. The gain is declared in his Self Assessment 
return for 2019/20 and the CGT is due on 31 January 2021. By 
comparison, under the new rules, if Simon’s disposal had taken 
place on 10 April 2020 the return must be made and estimated 
CGT paid by 10 May 2020.

Main and only residences

If the property being disposed of is the only or main residence of 
its owners then, generally, principal private residence relief (PPR) 
will operate to exempt the gain from CGT. As CGT is not payable 
no return has to be made. If, however, the grounds of the property 
exceed half a hectare in size, the property has been let out at some 
point during its ownership, part of it has been used for business 
purposes or if the owner has been absent from the property for 
more than the permitted length of time, it is possible that not all of 
the gain is covered by PPR and a return and payment will be due.

Owners of properties bought for investment purposes and owners 
of holiday and other second homes will also be required to make 
a payment and return within the 30 day time limit. Personal 
representatives and trustees as well as individuals will have to 
comply with the new rules. Gifts of properties also give rise to a 
disposal for CGT purposes triggering the new requirements.

The practical effect

Clients will no longer be able to benefit from a possibly substantial 
sum of money remaining in their hands for up to 22 months after 
a residential property disposal and instead they should start 
thinking about the CGT position as soon as the property goes on 
the market. CGT is calculated by treating the gain as the highest 
amount of the owner’s income during the tax year in question and 
therefore clients will need to estimate their income during the tax 
year of disposal as this will impact on the CGT rate applicable to 
the gain.

Gains are not always straightforward to calculate. For example, 
if an owner has made improvements to the property the cost of 
these will be deductible from the capital gain but if there have been 
numerous improvements over many years it may be challenging for 
the client to find all the supporting documentation so an early start 
to compiling the required information is essential.

Our tax team can provide further information and are happy to 
assist with CGT calculations if required.

Changes to capital gains tax payment rules imminent

Great service... Great people...

Carol Cummins 
Consultant 
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The amendments included an increase in the statutory legacy 
(the fixed sum of money that passes to a surviving spouse or civil 
partner on their partner’s death), to £250,000 with a direction that 
this sum should be reviewed after five years and increased in line 
with the Consumer Prices Index.

The five year review period expired last autumn but, perhaps not 
surprisingly given the way parliamentary time was taken up by 
Brexit, the legislation to increase the statutory legacy was not put 
before parliament until 15 January 2020. The new statutory legacy 
of £270,000 came into effect for deaths after 6 February 2020. 
This means that the first £270,000 of assets held in a deceased 
person’s sole name will pass to their spouse or civil partner if they 
have not made a Will. If the deceased has children their partner 
will also receive half of the remaining estate after payment of the 
statutory legacy.

Sharing property or assets with the children

In many cases, particularly in parts of the country where property 
prices are higher, despite the increase this sum may be insufficient 
to cover the deceased’s share of the family home. For example, 
if someone with children dies intestate leaving a property valued 
at £800,000, their partner would receive £535,000 from the 
estate (£270,000 plus half the remainder) which means that the 
partner would inherit nearly 67% of the value of the home with the 
remainder owned by the deceased’s children. This could cause 
problems, particularly if the children are from an earlier relationship 
and their relationship with the surviving spouse/civil partner is not a 
good one.

If a property is owned jointly by the deceased and their spouse the 
same problems could still arise. In the above example, if the house 
was owned jointly as tenants in common (so the deceased’s share 
of the property fell into their estate) the deceased’s children would 

still be entitled to a small share in the house. In bigger estates, the 
intestacy rules can lead to inheritance tax (IHT) liabilities. If, in the 
example above, the house was owned as joint tenants, and passed 
to the surviving spouse automatically, and the deceased left £1.5 
million in investments, £615,000 would pass to the deceased’s 
children under the intestacy rules triggering an immediate 
inheritance tax liability of £116,000.

Co-habitants 

The increase in the statutory legacy for spouses and civil partners 
will not affect the position of a co-habitant. If their partner dies 
intestate they will inherit nothing automatically, and any claim 
against the estate by the cohabitant will depend on either two 
years of co-habitation, or the bereaved partner showing that he or 
she was financially maintained by the deceased. 

The current weaker position of co-habitants in all spheres of 
succession is illustrated by the recent proposed amendment to 
the Fatal Accidents Act 1976 that will allow co-habitants to receive 
bereavement damages if their partner dies as the result of an 
accident. However, the cohabitant must have been living with the 
deceased person for two years to qualify, a requirement that is not 
imposed on surviving spouses or civil partners.

How can the above problems be avoided?

The position of both co-habitants and surviving spouses can 
be protected, and unplanned for inheritance tax bills avoided, 
by drawing up a Will rather than relying on “the one size fits all” 
provisions laid down by the intestacy rules.

04 Wealth, Health and Inheritance Briefing March 2020

Intestacy rules change but co-habiting 
partners still lose out
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In 2014 major changes were made to the intestacy rules which apply when 
someone dies without leaving a Will. 
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Stamp Duty Land Tax (SDLT) is a 
significant expense when buying 
property and the rates payable 
in relation to residential property 
and non-residential or mixed use 
property differ markedly.
This can lead to some contention over the category into which 
certain property falls. A recent case in the First Tier Tribunal (FTT) 
seeks to define what is and is not residential property for SDLT 
purposes.

The facts of the Goodfellow case

Dr and Mrs Goodfellow bought a property and paid SDLT of 
£126,750 with a top rate of 15% applied to part of the calculation. 
This was calculated at the residential rates. However, some 
eighteen months later their tax adviser submitted a revised 
application to HMRC advising that it was a mixed use property 
and so the non-residential rates applied (with a top rate of 5%). If 
accepted this would have resulted in a SDLT refund of £48,500. 
HMRC disagreed with the submission and the case went to the 
FTT in December 2019.

For SDLT purposes the definition of residential property covers:

• A building that is used or is suitable for use as a dwelling

• Land that forms part of the gardens or grounds of such a 
building

• An interest or right over land that subsists for the benefit of 
such land or building

Non-residential property is any property which is not residential.

In July 2019 the case of Hyman provided extensive analysis on 
the definitions of residential vs non-residential property and this 
case was referred to on a number of occasions in the Goodfellow 
decision.

The argument for mixed use property

The land agents’ particulars described the property bought by 
the Goodfellows as a fantastic family home with six bedrooms, 
gardens, a swimming pool, garaging, stable yard and paddocks.

The mixed use application was made partly because there was a 
room above the garage which was used by Dr Goodfellow as an 
office. It was argued that the room was an office for when he was 
working for his company and that it was not for the benefit of the 
house and was not suitable as a dwelling; in the particulars it was 
described as a useful storage area with shower room. 

It was also argued that as the paddocks were let out to a 
neighbour for a peppercorn rent of £1 a month the land was being 
exploited commercially and so again it did not come within the 
definition of residential property.

Stamp Duty Land Tax and defining 
residential property

The FTT’s determination

The FTT advised that the classification of land is not solely 
determined by the land agents’ particulars. Nevertheless in this 
case the particulars were prepared by reputable agents so they 
would have been relied upon by the buyers. The particulars also 
provided the fullest description of the property and how it was 
used. They made no reference to current or future commercial 
activities and there was no suggestion that the property was 
anything other than a country residence. The FTT also highlighted 
that when dealing with the transaction the solicitors had regarded 
it as residential property as evidenced by the original SDLT 
submission.

The FTT also referred to the arrangements as being artificial, 
strained and contrary to common sense. In relation to the office, 
which had its own shower room, it could effectively be used as an 
extra bedroom or games room, and it was also attached to the 
main house by a covered walkway. It had never been let out or 
separately rated for business purposes and Dr Goodfellow was 
effectively using it like anyone else working from home in a study 
or even a dining room. There was no evidence of commercial 
exploitation of the paddocks which were effectively providing 
privacy to the house and grounds together with a pleasant outlook 
of grazing animals.

The importance of this case

This case reinforces the views presented in Hyman. It also 
demonstrates  that for a claim of mixed use for SDLT purposes 
there needs to be clear commercial use by the landowner, or at 
least the intention of commercial use. 

This is also demonstrated in the very recently reported case of 
Pensfold where the buyer acquired a farm with the intention of 
developing it into an eco / agritourism venture. In that case the 
correct non-residential rate of SDLT was calculated and paid, but 
HMRC argued that the top residential rate of 15% should apply. 
The FTT disagreed. The decision confirmed that:

• it is the intention to carry on the qualifying trade that is 
important

• there is no requirement for that trade to have actually been 
carried on

• the legislation only requires reasonable commercial plans to 
have been in place at the time of acquisition, detailed plans are 
not required

• a delay to draw up detailed plans for a project are justified if 
there are commercial considerations

These cases highlight the importance of contemporaneous 
documentary evidence at the time of acquisition of a property. They 
are also a reminder that the SDLT rules are complicated and, while 
some cases are very straightforward, there are numerous scenarios 
where, without expert advice, reliefs could be missed and / or the 
wrong tax calculated.
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However, from the perspective of those involved in advising private 
clients there were no major announcements or surprises.

The biggest change was to Capital Gains tax Entrepreneurs’ 
relief (ER) which had been widely predicted given recent 
commentary about the expense and inefficiency of the relief. Many 
commentators believed that ER would be abolished completely 
so the surprise came in the Chancellor’s announcement that the 
relief is to continue, albeit at a much reduced amount. ER will still 
reduce the CGT rate on qualifying gains to 10% (half the potential 
CGT rate) but the amount of gains eligible for ER is reduced from 
a lifetime allowance of £10 million to £1 million. The change took 
effect from budget day preventing any action to take advantage 
of the relief before its reduction. The legislation also contained 
provisions effectively limiting ER to the new amount on certain 
strategies designed to take advantage of the former rate and put in 
place before the budget.

It should be remembered that the new ER allowance applies to 
each shareholder who is an officer of the company (for example, a 
director), who owns at least 5% of the company if by virtue of that 
holding, the individual can exercise at least 5% of the company’s 
voting rights, and either or both of the following apply: 

1. by virtue of that holding, the individual is beneficially entitled 
to at least 5% of the profits available for distribution to equity 
holders and to at least 5% of assets available for distribution to 
equity holders on a winding up (the profits and assets test), or

2. in the event of a disposal of the whole of the ordinary share 
capital of the company, the individual would be beneficially 
entitled to at least 5% of the proceeds (the sale proceeds test) 

If the reduction in the lifetime allowance is likely to lead to higher 
CGT bills, business owners may like to consider bringing the next 
generation into the business sooner rather than later. Taking such 
action need not affect the original owner’s majority shareholding.  
ER can be claimed by trusts, so some of the children’s shares 
can be held in trust enabling the original entrepreneur to retain 
significant control over matters such as share disposals. Action 
should be taken more than two years before disposal so that the 
child or trust meets the two year ownership criteria. In this way 
a business owner with a spouse and two children meeting the 
qualifying conditions could claim between them ER on up to £4 
million of gains.

CGT holdover relief should be available on gifts to the children 
ensuring that no CGT is payable until the disposal of the company. 
Gifts into trust will not attract inheritance tax (IHT) assuming the 
shares qualify for business property relief (BPR). As there has been 
some speculation that BPR might be restricted in the future, a 
gift of shares to the children, or to trusts for their benefit, as well 
as maximising the ER available could also ensure that assets are 
passed on when they still enjoy significant IHT advantages.

An Autumn Budget?

There were some surprising gaps in this budget. Given the recent 
report on the simplification of IHT , and comments made in the run 
up to the budget including by the All Parliamentary Committee on 
inheritance and inter-generational fairness, it was thought some 
changes might be made to IHT, possibly quite significant ones. 
There have also been rumblings about possible changes to BPR 
and to Agricultural Property relief for some time. Perhaps the 
current health crisis has led to any changes being put on the back 
burner for the time being. An Autumn budget has been mentioned 
and that might contain more private client tax changes than we 
have seen recently.

Budget 2020: more to come?
The 2020 budget was a big departure from budgets of the last decade with 
billions of pounds being spent on the country’s response to the coronavirus 
outbreak and on future infrastructure projects.
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