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Kim Painter, an Associate Solicitor, has recently joined our Housing 
Management team and Tara Moseley, a Solicitor has joined our 
Property Litigation team specialising in leasehold.

Our annual programme of conferences kicks off on Thursday 12 
March in Bristol. Our team will be presenting on a range of topical 
issues including party walls – do’s and don’ts, funding issues 
in modern methods of construction and procurement issues in 
development agreements. We are also delighted to be joined this 
year by guest speaker Louise Swain, Group Chief Executive of 
Alliance Homes. 

As we start another year I’m pleased to welcome more new faces to our 
ever growing team.

Kary Withers 
Social housing sector leader 
0345 209 1469 
kary.withers@clarkewillmott.com

STOP PRESS
Warning - Ignore telecoms operators’ notices at your peril!
The Telecommunications Infrastructure (Leasehold Property) Bill introduces a process for telecoms network operators to gain access 
(without the landowner’s consent) to blocks of residential flats to lay new cabling. 

If your tenant or leaseholder requests a broadband or fibre service you must not ignore the operator’s requests seeking rights. If you do 
not respond in writing within six weeks, once the operator has served its third and final written warning, proposed legislation will allow 
operators to apply to the Tribunal for an order authorising it to access and lay cabling over your land without your consent. 

We have seen examples of operators sending letters to the property or to local offices, notices not being passed on to the relevant 
person and/or teams not fully understanding the implications of putting the letters to the bottom of the pile. It is anticipated that the new 
legislation will come into force in a few months time, so it is imperative that landowners put processes in place now to avoid adverse 
costs and to protect your land and residents. 

Clarke Willmott are hosting a lunchtime round table discussion on Thursday 27 February to discuss the risks for RPs and how to 
manage and respond to operators. 

If you are in charge of managing the fibre optic/broadband roll out for existing stock and would like to attend please register your interest 
by emailing events@clarkewillmott.com. Please note that places are limited and that this event will take place in London.

NHF Housing Finance Conference and Exhibition
We’re exhibiting at NHF Housing Finance Conference and Exhibition in Liverpool on Wednesday 18 and Thursday 19 March. If you 
would like to arrangement a meeting with a member of our team at the conference, please contact Vicky Kells.

Overlooking is not a nuisance
The Court of Appeal has recently held that the Tate viewing platform overlooking neighbouring flats had not caused a ‘nuisance’ (by 
allowing hundreds of thousands of people to look into their homes) because overlooking does not fall within the tort of nuisance. ‘On the 
contrary, courts have recognised that, subject to planning permission being given, an owner of land may create windows which overlook 
a neighbour’s property.’ We await publication of the full judgment, and will share an article on this subject in our next newsletter. 

I hope you can join us for what should be an interesting and 
informative event and I look forward to meeting many of you at our 
drinks reception afterwards. For more details and to book your 
place, please email events@clarkewillmott.com.
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Following on from our previous article on ‘Making homes Safe – the 
Challenges’, we thought it would be useful to flag the  Ministry of Housing, 
Communities & Local Government guidance note issued on 20 January 
2020, on ‘Building safety advice for building owners, including fire doors’. 
In summary, whilst the MHCLG guidance does not contain 
any significant new technical information, it is worth a read, as 
it consolidates the previously issued and currently applicable 
guidance.

For those looking for an accessible overview of the government’s 
current advice on measures building owners should be taking to 
review Aluminium Composite Materials (ACM) and other cladding 
systems, including High Pressure Laminate (HPL) panels – this is a 
helpful document. 

In effect, it sets out the Independent Expert Advisory’s Panel’s 
position on action owners should be taking, immediately, to 
address the risk of fire spread (including due to unsafe external wall 
systems). 

Further, emphasis is made of the need to assess and manage fire 
spread risk - regardless of the height of the building - in relation to 
multi-occupied residential buildings. 

The focus is on the need to consider external wall systems and fire 
doors in fire risk assessments. It moves away from the 18m height 
and cladding material type to ‘vulnerability of residents’, ‘location 
of escape routes’ and ‘complexity of the building’. With repeated 
reference to a holistic ‘entire system’ approach, additional to the 
starting position on ‘materials used’.

Whilst the government intends to implement a regulatory system 
and introduce a Fire Safety Bill, this may take some time. As such 
the guidance is the present consolidation of what building owners 
should be doing at this time. 

New government fire safety guidance for buildings

Anna-Liisa Blanks-Walden 
Partner  
0345 209 1354 
annaliisa.blanks-walden@clarkewillmott.com

This is a recognition of the concerns raised by the Expert Panel 
surrounding design deficiencies as a whole, and significant 
shortcomings in construction workmanship identified across 
the board. This, combined with a concern that the construction 
industry has been traditionally slow to change behaviours, has led 
to questions as to whether risk management on existing buildings 
is sufficient to address the present issues.

The message remains to act and to act fast. RPs affected will 
understandably feel under pressure, whilst at the same time must 
take prudent steps to ensure that actions taken at speed are well 
advised (led by appropriate qualified experts – either in-house or 
externally) - and offer appropriate and sustainable immediate and 
long term solutions to make homes safe. Certainly the ‘Short-Term 
Interim Measures’ section is helpful as a step by step checklist 
of actions (including ‘stay put’ strategies and ‘waking watch’ 
decisions).

As a construction team we are watching these developments 
closely and supporting clients to deliver solutions. We remain 
optimistic that RPs will unpick the challenges and through strong 
teams, achieve the necessary solutions.

Please refer to the government’s website and be aware that the 
new guidance is stated as ‘superseding’ Advice Notes 1-22; incl. 
ACM & HPL panels advice notes 14, 18 & 22; EWI advice note 13; 
balconies advice note 20; spandrel panels advice note 19; smoke 
control advice note 20; and fire doors advice notes 16 & 17.

http://www.clarkewillmott.com/news/making-homes-safe/
http://www.clarkewillmott.com/news/making-homes-safe/
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Finance

Linked to insurance and assurance is funding. As RP finance is 
asset based, the importance of making sure units are insurable and 
have appropriate assurance in place is critical. Funders generally 
require buildings to have a lifespan of the loan term (normally 30 
years) + 30 years. You should check with your preferred funders at 
the outset of any transaction whether they will fund these schemes 
once constructed. 

You should also check with your contractor whether the 
scheme is accredited by the Buildoffsite Property Assurance 
Scheme (BOPAS). This provides assurance that the scheme is 
mortgageable in principle and is capable of achieving a Building 
Life Plan (BLP) warranty right at the outset.

Looking forward 

OSM has a significant part to play in the modernisation of the UK 
construction industry and increasing housing supply. 

Whilst not without challenges, a bit of extra research and planning 
at the outset of a transaction will enable RPs to successfully reap 
the benefits that OSM brings.

Kate Silverman 
Partner 
0345 209 1703 
kate.silverman@clarkewillmott.com

We commonly see RPs buying and developing sites using:

• Component systems: where parts of the building are 
manufactured off-site and then brought together onsite, e.g. 
columns, floor slabs and beams.

• Panelised construction: where wall and ceiling panels are 
designed and manufactured off-site and then joined together 
onsite to form a completed building.

• Modular: where whole segments of a building are 
manufactured three-dimensionally and assembled off-site 
before the completed modules are fitted together onsite, to 
form the building itself. 

The benefits of OSM have been well documented. Its proponents 
argue that OSM results in the holy grail of construction - reduced 
costs, higher quality and accelerated build times as well as being a 
more sustainable form of construction. 

However, OSM is still in its infancy here in the UK. From a legal 
perspective there are a number of risks which whilst present in 
traditional construction, are more acute in the context of OSM.

Tax

Where OSM is employed, “the golden brick” may not be a brick 
at all. You will need to work with your employer’s agent to identify 
the equivalent of the golden brick on your scheme and to take 
advantage of the benefits of zero rating of VAT. 

Insolvency

Perhaps the most significant risk during OSM construction is the 
proprietary nature of the components. If an OSM supplier becomes 
insolvent, it becomes necessary to find an alternative supplier 
who produces components that interface with those already 
manufactured. 

Assuming you can find another supplier; this will inevitably cause 
delay and extra cost. Until OSM becomes more standardised, 
it is therefore riskier. You should undertake robust financial due 
diligence in respect of both your contractor and the supply chain. 
If you stick to financially strong companies, have a robust security 
package and an exit strategy to fall back on if things go wrong - 
you can largely mitigate the insolvency risk. 

Assurance 

RPs typically require a National House Build Council (NHBC) 
warranty or equivalent. On occasions, we have found on OSM 
projects that the particular component system the contractor is 
intending to use has not (or not yet) been recognised by NHBC. 
Always check that another suitable warranty is available and 
understand the difference between the warranties on offer. The 
alternatives are often cheaper, risk based warranties, rather than 
regulations/ inspections based warranties. 

Insurance

Fire and water ingress are key concerns for insurers. Reported 
repair costs can be much higher for OSM than traditional build. 
Before you acquire a site and enter into the building contract, 
always check that buildings insurance will be available on standard 
terms.

Tackling the development challenges of off-site 
manufacture
RPs are increasingly acquiring sites where off-site manufacture (OSM) 
forms a key part of the build process. 
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In construction and development projects parties are often asked to 
provide a letter of reliance or a collateral warranty. However, difficulty, and 
sometimes confusion, can arise in deciding which document is the most 
practical to use for the specific role of the consultant - and the service 
being provided.
Letters of reliance

A letter of reliance allows a beneficiary to rely on documents or 
reports, referred to within the letter. Practically, this means a letter 
of reliance allows a beneficiary to rely on certain reports carried out 
by the other party, under the terms of that party’s appointment. 
Typically, reliance letters are provided by environmental consultants 
and refer to investigative reports which have been carried out on 
site (e.g. asbestos reports, soil remediation reports, bat surveys 
etc.). These reports are normally conducted as part of the proper 
due diligence process, to identify any potential issues.

While these documents do create a legal contract between the 
parties, care should be taken to make clear the basis on which 
the beneficiary is able to rely on the named reports. Often, letters 
of reliance are very basic in nature and omit key contractual 
terms (i.e. details of the underlying appointment, a requirement to 
hold professional indemnity insurance, signed under hand etc.). 
Letters of reliance are usually provided after a consultant has been 
appointed on a project. This raises questions as to what terms and 
conditions the consultant was appointed on in the first place and is 
an important aspect to check when reviewing a letter. 

By contrast, a collateral warranty is a more formal document and is 
normally used for a different purpose.

Collateral warranties

A collateral warranty is used to create a contract between an 
interested party in a project and a party who was involved in the 
project’s design or construction. The warranty is ancillary to the 
consultant’s appointment and should be reviewed alongside it. 
In contrast to letters of reliance, collateral warranties are used 
for reliance on design, workmanship or the services aspect of a 
project. 

These documents are more formal than a letter of reliance and are 
generally seen as more robust. This is because collateral warranties 
are usually provided by the key designers with important roles 
within the project (e.g. architects, structural engineers, contractors 
etc.). For this reason these documents are often pre-agreed before 
the appointment of the consultant and contain essential clauses 
necessary for the benefit of the intended third party (e.g. obligation 
to maintain PI insurance, step-in rights, duty of care, copyright 
etc.). 

Significance and practical steps

Letters of reliance and collateral warranties will inevitably feature 
in any given project. While the documents may seem the same, it 
is important to understand that they serve different purposes. The 
applicability of each will depend on the role of the consultant on the 
project:

• Letters of reliance – for use when relying on reports / 
documents / information provided by a person or company.

• Collateral warranties – for use when relying on design / 
workmanship/ services delivered by a person or company. 

Letters of reliance and collateral warranties: 
what’s the difference?

Zoe Stollard 
Partner 
0345 209 1478 
zoe.stollard@clarkewillmott.com

Ross Grant-Smith 
Trainee Solicitor 
0345 209 1501 
ross.grant-smith@clarkewillmott.com
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A recent Court decision in Royal Borough of Kingston-Upon-Thames 
v Moss [2019] is a reminder that if you have agreements with utilities 
companies, you should only pass on the actual costs incurred and do not 
inadvertently overcharge tenants and leaseholders. 
Background

The Royal Borough of Kingston-Upon-Thames entered into an 
agreement with Thames Water to pay them directly on behalf of 
their social housing tenants and leaseholders. The agreement 
resulted in Kingston receiving a group discount of 3.5% and a 
further 9.3% commission. These discounts were not remitted to 
the tenants and leaseholders. Instead they were charged the full 
amount they would have paid, had they contracted with Thames 
Water direct. 

The arguments

Mr Moss, one of Kingston’s tenants argued that the commission 
and discount applied by Thames Water should have been 
passed onto him. He asserted that it was a resale of water and in 
accordance with the Water Resale Order, Kingston was not entitled 
to charge more than it paid to Thames Water. 

Kingston argued that Mr Moss would not have received a discount 
if he had paid Thames Water direct and that it was not liable to 
pass on the discount it had negotiated. 

The decision

The court decided in favour of Mr Moss and held that Kingston 
was, in fact, reselling water and was bound by the maximum 
charging provisions pursuant to the Water Resale Order. 
Accordingly, Mr Moss had the right to be refunded the difference 
between the full amount he had paid less the discount and 
commission applied by Thames Water. 

Consequences 

We recommend current water supply (and other utility) agreements 
are reviewed and any negotiated discounts are taken into account 
before re-charging to tenants and leaseholders. If not, there is a 
real risk that your tenants/leaseholders could seek reimbursement 
for any overpayments made and any such risk ought to be flagged 
for governance purposes. 

This decision could open the floodgates, so to speak, for social 
housing tenants and/or leaseholders to seek reimbursement for 
overpaid water charges. Whilst Kingston has indicated that it will 
appeal, if the decision is not overturned it could create a wave 
of tenants serving FOI requests and possibly seeking refunds of 
amounts they feel have been overpaid. 

Water charges make waves for Registered Providers

Tara Moseley 
Solicitor 
0345 209 1050 
tara.moseley@clarkewillmott.com
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Challenges in procuring modular construction
There’s no doubt that modular construction can help address some of 
the challenges faced by the construction industry, particularly around the 
shortage of homes in the UK and the construction skills gap. 
Modular construction produces high quality, energy efficient and 
low carbon homes at speed in a weather independent, factory 
controlled environment. Housing providers are being told to 
embrace modular construction but where do you start if you have 
no experience of instructing modular construction? Can you just 
run a procurement and work it out as you go along?

For all its advantages, there are issues with modular construction 
which must be addressed in both the procurement documents 
and terms and conditions. These include design responsibilities, 
warranties, performance and payment security issues, and delivery 
logistics to name just a few. Failure to address these issues early on 
can leave housing providers open to successful challenges under 
the Public Contracts Regulations 2015 for substantially changing 
their requirements during contract life.

Housing providers need to think about procurement differently 
and need to think about the contract carefully at the outset of the 
procurement. For example, there’s currently no standard form of 
building contract for modular construction. Although the available 
standard forms can easily be amended there will inevitably be a 
period of contract drafting and pre-market engagement on the 
acceptability of the terms prior to launching any procurement. As to 
the procurement documents themselves, changes will be required 
to the award criteria, with a shift in focus away from lowest price 
as modular construction cannot compete on these terms. Instead, 
a procurement model favouring high value and whole life costs 
is likely to put modular construction on an even footing with the 
cheaper to construct traditional building.

Regard will also need to be had to choosing the “right” 
procurement route. Procurements for modular construction are 
currently mixed. Some housing providers opt for the open and 
restricted procedures. This can be useful for experienced modular 
construction employers who prefer a desktop exercise over a more 
involved negotiation or dialogue with bidders around proposals 
for delivery and acceptability of the terms and conditions. For 
housing providers new to modular construction, a competitive 
procedure with negotiation or a competitive dialogue can be 
attractive as these are more flexible procurements designed for 
complex contracts. Housing providers should also not rule out how 
informative pre-market engagement can be. However care must be 
taken to make sure it is carried out in accordance with the Public 
Contracts Regulations 2015 and is not used to distort competition, 
or unfairly favour any suppliers or products over others. 

For housing providers looking to try modular construction before 
undertaking their own procurement, there are numerous existing 
framework agreements which can be used. Contracting authorities 
can join to call-off modular construction in pilot projects to establish 
what works and what they would do differently in their own large 
scale procurements. 
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The Court of Appeal (CoA) has recently reminded all employers of the 
importance of thinking carefully about the reason given to an employee for 
their dismissal and the consequences of failing to do so.
The Court of Appeal recently held in Base Childrenswear Ltd v 
Otshudi 2019 that, because the employer had given the employee 
a false reason for dismissal, an Employment Tribunal was entitled to 
infer that the employer had made the decision to dismiss based on 
discriminatory reasons.

What happened?

The employee was employed for only three months when, out 
of the blue, she was informed that she was being dismissed by 
reason of redundancy. The employee raised a grievance stating 
that her dismissal was for race discrimination (and not redundancy) 
and, also, that she had she suffered discriminatory treatment from 
her colleagues. The grievance was not dealt with and the employer 
proceeded with the dismissal.

The employee brought an Employment Tribunal claim for 
discrimination.

A few weeks before the final hearing (whilst litigation was well 
underway) the employer changed the reason for dismissal and 
said that the reason was actually because the employee had been 
suspected of theft. The employer claimed that they had decided 
to tell the employee that she was “redundant” believing this would 
cause less confrontation.

The outcome

The employee won her claim and the employer’s appeals to the 
Employment Appeal Tribunal and Court of Appeal both failed.

The Employment Tribunal held that the fact that the employer 
persistently gave a false reason for dismissal (until only three 
weeks before the hearing), came to the decision to dismiss on 
flimsy evidence and refused to address the employee’s grievance, 
indicated that the employer was “trying to cover up what was a 
dismissal which was tainted by considerations of the Claimant’s 
race”.

Advice for Employers

1. It may sound like straightforward advice, but employers must 
think carefully about the reason given to the employee for 
dismissal and of course ensure they give a genuine reason. 
If litigation follows, the employer will not have credible 
documentation and witness evidence to defend a claim for 
dismissal based on a false reason.

2. Although it can be temping to use “redundancy” as the reason 
for dismissal because a “no fault” dismissal may seem more 
palatable for the employee and seem that the employee is less 
likely to challenge this, this is risky. This is because: 

• Unfair Dismissal Claims: where an employee has sufficient 
service to bring a claim of unfair dismissal (two years’ 
service), giving a false reason for dismissal is likely to result 
in a successful claim;

• Discrimination Claims: incorrectly labelling the reason 
for dismissal may lead the Employment Tribunal to draw 
adverse inferences in relation to the real reason for the 
dismissal.

3. This case also highlights that, in order to reduce the risk of 
a discrimination claim, employers should consider following 
their disciplinary and grievance procedures even where 
an employee does not have sufficient service for an unfair 
dismissal claim.

The risks of giving a false reason for dismissal

Marc Long 
Partner 
0345 209 1581 
marc.long@clarkewillmott.com

mailto:news%40clarkewillmott.com?subject=Subscribe%3A%20Social%20Housing%20Newsletter
mailto:marc.long%40clarkewillmott.com?subject=

