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Welcome to the summer edition of our Social Housing newsletter. In this 
issue we look at the implications of a recent judgment on abandoning a 
procurement, development funding for modern methods of construction, 
challenges and tips to delivering safe homes and statutory lease 
extensions.
The implementation plan for the Social Housing Green Paper is due to 
be released next month (September). We look forward to assessing the 
details of, and advising our clients on, the expected new regulations and 
the impact they will have on the critical issues of housing design and 
safety. 

During the race to become the next prime minister, Boris Johnson and 
Jeremy Hunt laid out very different approaches to address the housing 
crisis. Boris was in favour of scrapping stamp duty and Jeremy's 
solution was to liberalise planning laws and give more power to local 
areas. Now Boris is in the top job and has announced his new cabinet, 
we see yet another new face at the MHCLG with the appointment of 
Robert Jenrick as Housing Secretary. We look forward to hearing more 
about his plans and how he will respond to the recent calls from within 
the sector for £146 billion of investment over the next ten years to 
address the housing shortage. Let us hope he then has long enough in 
office to push through the changes so urgently needed.  

Closer to home, I’m pleased to share the news that senior associate 
Aaron Macauley and solicitor Megan Churchill, both in our property 
litigation team, have moved from Bristol and are now based in our 
rapidly expanding Manchester office. Aaron and Megan will continue to 
work with their existing clients as well as developing new relationships 
with our northern based clients.

Our housing management team continues to go from strength 
to strength. Associate Jamie Paterson has recently joined our 
Southampton based team and we look forward to announcing several 
further appointments in the next few months.

As ever, we welcome your feedback and if you would like to see a 
particular area or topic featured in future issues, please email me on the 
address below.

For further information please contact:
Kary Withers 
Social Housing Sector Leader
0345 209 1469 
kary.withers@clarkewillmott.com

Date for your diary:

•  8 October - Housing management seminar, London

•  9 October - Housing management seminar, Manchester

•  15 October - Housing management seminar, Southampton

•  17 October - Housing management seminar, Taunton

•  24 October - Housing management seminar Bristol

•  14 November - Social housing conference, London

For more details, or to register you interest in attending, please email 
events@clarkewillmott.com
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If a procurement is challenged, it is often thought that the safest course of 
action is to abandon the procurement and start a new procurement. 
However, the judgment in the recent case of Amey Highways Ltd v West 
Sussex County Council [2019] EWHC 1291 (TCC) means that contracting 
authorities may still be liable for existing claims even after they have 
terminated a procurement. 

The Public Contracts Regulations 2015 allow for the possibility of not 
awarding a contract and also to recommence a procurement procedure but 
interestingly the word “abandonment” does not feature. Nevertheless, it is a 
widely accepted term and letters often refer to “a notice of abandonment” 
or similar. In this case the decision not to award a contract was challenged 
by Amey, who sought judgment on several points including whether West 
Sussex County Council (the “Council”) had acted manifestly erroneously in 
making its abandonment decision. 

Amey were the second placed bidder in the Council’s procurement for 
a highways contract and lost out to Ringway Infrastructure Services by 
just 0.03. Amey had been instructed by the Council during submission 
of its final tender to make certain changes to its costs submission, which 
Amey alleged was unlawful. It also considered the Council to have made 
manifest errors in its evaluation. As a result, Amey felt it should have been 
awarded the contract. Amey commenced proceedings against the Council 
on the basis that it should have scored higher than Ringway. The Council 
then gave notice that it was “terminating” the procurement and would be 
re-procuring the highways contract. Amey had spent just under £1m in 
participating in the procurement and so promptly challenged the notice to 
terminate on the basis that the Council’s decision was a deliberate attempt 
to deprive Amey of its cause of action. 

Abandoning a procurement: is it a 
“get out of jail free” card?

The court noted that the Council had considered re-winding the 
procurement to allow for re-submission and evaluation of final tenders. 
However, the Council decided that the best option would be to terminate 
the procurement, in the hope that as a consequence, it would extinguish 
any claim by Amey (or Ringway). The court was fairly sympathetic to 
the Council, noting that the Council had not acted unlawfully. In making 
its abandonment decision it had been seeking to avoid the additional 
expenditure involved in protracted litigation and/or settlement. It had also 
been trying to seek a solution so its critical highways programme could be 
delivered whilst litigation with Amey was ongoing. However, the court held 
that whilst a contracting authority can use its wide powers of discretion to 
terminate a procurement, such termination does not affect accrued causes 
of action already in existence. The damages claim raised by Amey therefore 
persisted, even though the Council had abandoned the highways contract 
and it was subject to a re-procurement. 

Contracting authorities should bear this case in mind when weighing up 
the risks of not awarding a contract and deciding whether to recommence 
certain parts of the award procedure.

For further information please contact:
Rebecca Powell
Partner
0345 209 1616 
rebecca.powell@clarkewillmott.com
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Predicted skills shortages and requirements for decarbonisation have 
meant that there is a real buzz around easier, quicker and more cost-
effective construction methods.
Many housing associations are keen to use modern methods of 
construction (MMC) as a way to develop homes more quickly and cheaply 
and to higher quality standards, but it has yet to fulfil its full potential in the 
sector. 

MMC is a catch-all term which includes any “non-traditional” methods of 
construction. This ranges from use of timber frame at the more established 
end of the spectrum through use of prefabricated components and “pods” 
to volumetric construction. Volumetric construction (also known as off-site 
manufacture) is a system of factory-based fabrication, where components 
are constructed, put together and ultimately delivered “ready-made” for 
installation at the final site.

One key issue is the inability to use modular homes as mortgage security 
for existing loan facilities.

What are the stumbling blocks?

Funders in the sector cite concerns about the longevity and quality of the 
product, manufacturer and build warranties, long-term maintenance and 
ultimately, ‘saleability’ and therefore ‘mortgageability’.

The Legal Treasury Group (LTG) (linked to the Treasury Managers Group) 
represents a cross-section of RPs/RSLs. It has undertaken a research 
project which reveals that out of 16 funders approached, only five will 
currently consider accepting modular units as security. Each of these five 
funders then has its own criteria, in some cases including the proportion 
of portfolio which can be secured and the potential restriction of value to 
EUV-SH.

The Property Finance Working Group (which comprises valuers and lawyers 
working in the sector, including Clarke Willmott) is working with the LTG to 
encourage funders and other stakeholders to create a model of using MMC 
which is also fundable and sustainable. 

It may not be obvious from an inspection whether a unit has been built 
using traditional methods or MMC. We may therefore see lenders requiring 
increased levels of detail in housing associations’ record-keeping, so that it 
is easy to identify MMC units when they are proposed for charging. 

Development funding

So far, we have not seen any great enthusiasm from lender clients to 
provide pure development funding for MMC construction. We see our 
housing association clients developing their own MMC units, but this has 
been financed from cashflow, rather than ring-fenced development finance. 

To use a specific example, we are advising a lender on development 
funding for a small development where the units are being manufactured 
offsite. As is typical, for smaller modular build the payment profile of the 
construction contract requires the developer to make a substantial upfront 
payment of the contract value to cover the cost of materials. The lender, 
which is new to MMC and unwilling to make advance payments, queried 
whether it could benefit from an advance payment guarantee being 
offered to the developer by a clearing bank. Our advice was that the bond/
guarantee should be capable of assignment (and ideally, be worded to 
expressly allow for any necessary security assignment and re-assignment 
on redemption etc.). When the bank issued the guarantee, it was clear that 
it was not intended to benefit anyone other than the direct beneficiary and 
we had to amend it to allow our lender client to benefit from it. As MMC 
development becomes more common, it will be incumbent on developers 
and professionals to pre-empt lenders’ requirements for security over the 
supply chain as standard.

If development finance for MMC is to become commonplace, it is clear that 
alongside supply chain certainty, the financing and security process will 
need to be streamlined.

Modern methods of 
construction: the implications for financing

Vicky Kells 
Partner 
0345 209 1459 
vicky.kells@clarkewillmott.com 
 

Bethan Evans 
Partner 
0345 209 1448 
bethan.evans@clarkewillmott.com

Mariam Sani 
Head of Securitisation,  
One Housing Group & Co-chair of 
the Legal Treasury Group 
020 7428 1159 (extn: 4459) 
msani@onehousing.co.uk

For further information please contact:
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The challenge is, everyone agrees homes must be safe, but how to deliver 
this and against mounting time pressures. So why is this process taking 
time and what can be done to speed up the solution? I hope it helps to 
share some thoughts.

Where to start? 

When problems are large and complicated, appropriate resource (internal 
and external), strategy (immediate and long term) and a step-by-step 
approach (on the detail) can result in some immediate traction and forward 
movement.

•  Immediately check your cladding (and fire safety of your building 
overall).

•  Update your risk assessment(s).

•  Continue to keep the building (and safety measures) under review.

Form a plan (and then re-plan) 

•  Results are out on ACM systems and HPL, but concerns remain over 
other cladding systems and the government continues to run more 
tests. 

•  Accept you are not in a position where you can wait for all the test 
results to come back. Assess what definitely requires action now/
fast. Start with ‘known knowns’, i.e. cladding systems identified and 
confirmed as posing a fire risk. 

•  Be sure to remain alert to any new reports and developments on fire 
safety issues, and be ready to update your plan when required.

Who can help? 

Experts, have immediate value

•  Experts can assist with determining the level of risk, prioritising actions 
to safeguard against those risks (both immediately, short term and 
long term) and who else you should involve on the remedial works 
solution. 

•  They can also consider and comment on any remedial solution 
proposed (and avoid wasted time and cost on further non-compliant 
measures).

Lawyers, working with the other key team members

•  Lawyers can help you unpick why you are where you are, where you 
need to get to, and if you were ‘let down’, who should be ‘in the 
frame’.

•  The starting point for this should be a review of the contract 
obligations at the time, Building Regulations (the need for external 
walls to be constructed with fire resistance) and Approved Documents 
/ guidance as published by the Government on compliance and other 
standards applicable (e.g. insurer technical specifications).

Making homes safe: the challenges
Whilst uncertainty over Brexit, and 
the ongoing pressures to deliver 
new housing (and fast) remains in 
the news, the first priority is (and 
must always be) to make housing 
safe. 
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Who else should be involved (can or should help)?

•  Form a picture as to who was involved originally, what has gone wrong 
and why, and who should now be involved in any remedial works 
solution. 

•  This may involve members of the original project team: architects 
/ those with design responsibility, contractors, sub-contractors, 
manufacturers, and insurers.

What next? 

•  The starting place has to be dialogue (communication, communication 
and some more communication). For example, setting out the position 
(as understood) and inviting input and proposals for a solution. 

•  Keep affected parties updated and engage with residents on current 
position, next steps and input on solutions (if and as appropriate).

Liability: 

•  Discussions on a proposed remedial solution should start, even if 
liability for undertaking the works is in dispute. 

•  There will be situations where a building has unsuitable cladding (as 
tested against present standards) that was installed before standards 
were changed or industry knowledge was further developed.

•  In these circumstances, you will still want expert input into an 
appropriate remedial solution and ensuring resident safety in the 
meantime.

Is time on my side? 

No. Action must be taken as an immediate priority. The difficulty is that this 
is easy to agree, but harder to implement. Some points to note:

•  If funding has been obtained, care must be taken to comply with (what 
can be quite stringent) funding terms. Communication is vital to keep 
interested parties informed on what has been done and when, as well 
as the final proposed outcome and when, how and by whom it will be 
achieved.

•  Whilst the pressure is on to ‘get on with a solution’, the legal position 
has not changed. You are obliged to notify the original responsible 
party of the issue, invite proposals to inspect and remediate the issue 
(i.e. duty to mitigate). Early engagement and communication are again 
key. 

•  Parties potentially in the frame still have the usual time barring 
(limitation) defences which apply as a technical legal point. However, 
there is also unprecedented agreement across the board of the need 
to come together (often referred to as ‘commercial drivers’ – in other 
words putting the legals aside). A point to check as soon as possible.

•  Insurers require notification of claims complying with often complex 
terms and conditions (i.e. notification by the right person, within the 
prescribed timescales, with often multitudes of excesses, different 
cover for different issues and the ever present ‘mind the gap’). So read 
the conditions and make sure you comply.

As construction solicitors, my team and I have seen first hand the will and 
desire to address the current building safety concerns. Despite what is 
possibly the toughest backdrop ever, with the right resource and planning, I 
am hopeful that registered providers will unpick the challenges and find the 
necessary solutions to ensure the safety of their homes and residents. 

For further information, please contact: 
Anna-Liisa Blanks-Walden 
Partner 
0345 209 1354 
anna-liisa.blanks-walden@clarkewillmott.com

Making homes safe - continued
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If you would like to receive future editions of our Social Housing Newsletter or if you have any comments or suggestions for the newsletter please 
contact our editor, Emma Kitchen: emma.kitchen@clarkewillmott.com
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Clarke Willmott LLP is a limited liability partnership registered in England and Wales with registration number OC344818. It is authorised and regulated by the Solicitors Regulation Authority (SRA 
number 510689), whose rules can be found at http://www.sra.org.uk/handbook/. Its registered office is 1 Georges Square, Bath Street, Bristol, BS1 6BA. Any reference to a ‘partner’ is to a member 
of Clarke Willmott LLP or an employee or consultant who is a lawyer with equivalent standing and qualifications and is not a reference to a partner in a partnership. The articles in this
briefing are not intended to be definitive statements of the law but instead provide general guidance.

To extend a lease under the Act, a leaseholder must be a “qualifying 
tenant”; i.e. the leaseholder must have owned the leasehold interest for two 
years prior to serving the notice of claim and must occupy under a long 
lease (for a term of at least 21 years).

Section 5(3) of the Act states that there can only be one qualifying tenant of 
a flat and section 5(4)(a) confirms that where a flat is let under two or more 
leases, then the superior tenant shall not be a qualifying tenant. Put simply, 
a headlessee cannot extend their lease under the Act.

If the sub-tenant wishes to extend their lease they must serve their notice 
of claim on the “competent landlord”. The competent landlord is the first 
landlord who is capable of granting the lease extension. The headlessee 
must have sufficient years on their headlease to grant this. For example, if 
the sublease has an unexpired term of 80 years, and they seek to extend 
their lease under the Act for an additional 90 year term, they will require over 
170 years remaining on their headlease to be the “competent landlord”.

What is the role of a headlessee and where do they stand in a lease 
extension claim?

Where the headlessee is not the competent landlord, the freeholder will 
conduct the lease extension on behalf of the headlessee and will receive the 
majority of any premium. Any agreement reached between the freeholder 
and sub-tenant is binding on the headlessee. Whilst a headlessee can serve 
a Notice of Separate Representation, this does not automatically make it a 
party to legal proceedings; it merely entitles them to present their views to 
the Tribunal. 

Statutory lease extensions: the 
dangers of being a middle man

Further, it does not entitle the headlessee to participate in negotiations 
between the freeholder and sub-tenant. The Court of Appeal has held that 
a freeholder’s agreement with the sub-tenant regarding the share of the 
premium due to the headlessee, is binding on the headlessee even though 
it had served a Notice of Separate Representation. 

How does a headlessee protect its investment?

Headlessees should monitor their headleases to ensure they have sufficient 
terms remaining on their own headleases. Generally, this should be the 
length of the unexpired term of the sublease with the longest existing term, 
plus 90 years. The headlessee can approach the freeholder directly to 
negotiate terms for an extended headlease outside of the Act. If granted, 
this ensures that the headlessee is the competent landlord, giving it control 
over the lease extension process and entitling it to the full premium payable.

For further information please contact: 
Megan Churchill 
Solicitor 
0345 209 1203 
megan.churchill@clarkewillmott.com

The Leasehold Reform, Housing and Urban Development Act 1993 (“the 
Act”) gives a leaseholder the right to extend their lease by 90 years in 
addition to the unexpired term and reduce the ground rent to a peppercorn. 
In return, the competent landlord is entitled to be paid a premium for 
granting the new lease.
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