
There has been some recent press coverage 
about a particular form of financial abuse of 
elderly people which occurs when a younger 
person marries an incapacitated older person 
with the objective of inheriting their partner’s 
estate.
Even if the older person already has a Will, the 
marriage revokes (cancels) the existing Will. 
This means that, unless a new Will is made 
either after the wedding or before the marriage 
in contemplation of it taking place, when 
the older person dies the entire estate, or a 
large proportion of it, will pass to the younger 
spouse under the intestacy laws.

For example, Harry is aged 75 and in the 
early stages of dementia. He is befriended by 
his much younger neighbour, Belinda. Harry 
has made a Will leaving his estate to his two 
children. Belinda realises that Harry has a 
house and some savings and takes advantage 
of Harry’s vulnerable state. They decide to get 
married. Harry’s Will is revoked by the wedding 
and when he dies a year later the majority 
of his £450,000 estate (£350,000) passes 
according to the intestacy rules to Belinda with 
his children receiving £50,000 each.

How does Harry have capacity to marry?

A person in the early stages of dementia may 
retain capacity to make most decisions and 
will continue to do so until they can no longer, 
with help if necessary, understand information 
relevant to the decision in question, weigh 
up that information in deciding competing 
courses of action, retain the information and 
communicate their decision. The assessment 
of capacity in any case is related to the 

particular decision to be made and different 
tasks will require different levels of capacity. A 
decision over what food to have at a particular 
meal, for example, demands a much lower 
level of capacity than a decision over where to 
live.

In order to have capacity to marry, it has been 
held that a person must understand the nature 
of the marriage contract and the rights and 
responsibilities that flow from it. In a case 
decided two years ago, the court held that, 
although a person getting married should have 
a basic factual understanding that his existing 
Will would be revoked and the destination of 
his estate might be consequently altered, there 
was no requirement for an understanding of 
the full financial consequences of marriage. 
The test of capacity to marry is a lower one 
compared to some other decisions (for 
example, capacity to litigate) so it is possible 
that someone like Harry could marry without 
having capacity to make a new Will. 

How to prevent inadvertent disinheritance

It has been suggested in one newspaper that 
the current rule which provides that a Will is 
automatically revoked on marriage should itself 
be revoked.

Continued on page 2

Wills, marriage & vulnerable adultsWelcome
to the May edition of 
the Wealth, Health and 
Inheritance Briefing

Summer is a popular time for 
weddings and in this edition we 
look at protection for vulnerable 
people who may be unduly 
influenced into marriage by 

“bounty hunters”. We also suggest how clients 
marrying later in life can preserve the assets 
they’ve acquired before marriage through the 
use of nuptial agreements.

We have an update on the probate fees’ saga 
and the delays that have ensued in issuing 
grants of probate; and Paul Davies from our 
Manchester office highlights three ways in which 
your client could save inheritance tax by entering 
into a Deed of Variation of a Will. 

Imogen Lea reports on a defeat for HMRC in the 
calculation of top slicing relief when surrendering 
investment bonds and we look at our private 
client litigation team’s victory in a significant 
farming inheritance case.

Our next issue is at the end of July but in the 
meantime we would be pleased to hear your 
thoughts and feedback or connect with us on  
@CWPrivateclient.

Anthony Fairweather
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This forgets that in the vast majority of marriages there is no element of 
undue influence or financial bad faith, and changing the current law would 
lead to many spouses receiving little or no benefit if their spouse were to die 
with an outdated Will in place. This would then lead to an increase in claims 
by partners against estates for reasonable financial provision. 

The Law Commission, in its recent review of the law relating to Wills, stated 
that there are arguments both for and against the current law and asked 
for the public’s views on this subject. The responses to the review are, 
however, still being considered and reform of testamentary law seems to 
have been postponed for the time being.

If you, or your client, believe that someone vulnerable is being financially 
abused, you can report your concerns to adult Social Services or, if there 
is a power of attorney or court appointed Deputy in place, to the Office of 
the Public Guardian. Charities which run a telephone support line, such as 
Action on Elder Abuse, may also be able to help.

Many individuals who marry later in life will be marrying for a second time, 
and may have been widowed previously. If appropriate provisions are 
made in Wills during the first marriage, the incapacity or re-marriage of the 
surviving spouse will not affect the children’s entitlement to the estate of 
the first parent to die. Further information about protecting family wealth on 
second marriage is available here.

Wills, marriage and vulnerable adults - continued
By drawing up a lasting power of attorney your client can appoint people 
they trust to mange their finances if they become incapable and this will 
help to protect them against financial abuse by unscrupulous persons they 
might meet later in life.

Public education about the consequences of not making a new Will after 
marriage would improve awareness among those who retain capacity to 
make a Will so that they can take action before re-marrying to protect the 
inheritance of children from an earlier relationship. 

Some campaigners would like Registrars to be trained to recognise signs 
of insufficient mental capacity, and to stop ceremonies if they feel that it 
is necessary but there is no indication at the moment that that change in 
practice will be made.

Older persons entering into a second marriage might also like to consider 
a nuptial agreement to protect their assets in the event of divorce. See our 
family team’s article below for more on this subject.

For further information please contact:
Anne Minihane
Partner
0845 209 1391 
anne.minihane@clarkewillmott.com

Probate: fees and delays
Your recently bereaved clients may be experiencing uncertainty and 
frustration with the current probate process.
As we have reported previously it is proposed that the current flat rate 
probate fee of £155 (for a solicitor’s application) should be replaced with 
a scale fee, with the fee varying depending on the value of the deceased’s 
estate and amounting to up to £6000 for larger estates. 

Given that the probate service currently breaks even financially (with much 
lower fees) the increase appears to be a subsidy for the rest of the court 
system and has consequently generated considerable opposition.

The new fees were due to come into force on 1 April 2019. The 
increase required a statutory instrument to be passed, which is usually 
a straightforward process; but the Labour party indicated its opposition, 
meaning that a vote is required to pass the legislation, and parliamentary 
time for that was not available before April due to Brexit dominating the 
parliamentary agenda.

1 April came and went with no sign of the increased fees coming into force 
and at the time of writing no date has yet been scheduled for a vote.

One of the consequences of the proposed increase is that a greater than 
usual number of applications for probate were submitted in the weeks 
running up to the planned implementation date. This coincided with the 
introduction of a new computer system in the probate service and has 
resulted in significant delays in issuing grants of probate. If this continues it 
is likely to have adverse effects on your clients who are involved in an estate 
administration as, for example, without a grant, negotiated property sales 
cannot be completed, and the estate cannot realise its assets.

We have been highlighting the likely results if these delays continue and 
have contributed to articles in the Daily Telegraph on the problems that may 
be encountered. We hope that by our next edition of WHIB these problems 
and uncertainties will have been resolved.

For further information please contact:
Emma Pope
Partner
0845 209 1823 
emma.pope@clarkewillmott.com

If this continues it is likely to have adverse 
effects on your clients who are involved in an 
estate administration...

https://www.elderabuse.org.uk/
https://www.clarkewillmott.com/news/second-marriages-and-inheritance-some-points-to-consider/
mailto:anne.minihane%40clarkewillmott.com?subject=
https://www.clarkewillmott.com/news/bereaved-families-staggering-probate-fee-hike-warning/
mailto:emma.pope%40clarkewillmott.com?subject=
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Recent Office for National Statistics’ figures confirm that marriage rates 
among older people continue to increase. Figures show that more people 
aged over 50 are getting married and the average age for marriage is now 
mid-to-late 30s.

Perhaps this is linked to increased life expectancy, and with inheritance 
tax rules allowing married couples or those in civil partnerships to transfer 
their tax-free allowances between each other, there is an obvious incentive 
for older couples to marry.

It is currently estimated that 42% of marriages end in divorce, and in 
2014, almost all (92%) of the individuals marrying aged 65 and over were 
divorcees, widows or widowers (who may have acquired significant assets 
prior to the current relationship) so there is a lot at stake in terms of financial 
consequences if the marriage does not last.

Pre-marital assets

Older spouses may have built up substantial assets (business, personal, 
property and pension, for example) through investment, success in 
business, or inheritance, but there is no guarantee that these assets will 
be protected from division on divorce. This is by reason of well-established 
principles applied by the family court based upon sharing and needs. “Non-
matrimonial” (or “non-marital”) property is not defined with any certainty 
in case law. As a result, many couples now choose to enter into a pre or 
post nuptial agreement to record their agreement about how their assets 
will be divided in the event of a separation or divorce.

Business assets

Business or trust assets are not necessarily protected on divorce, but a 
nuptial agreement can be used to ‘ring-fence’ business assets and agree 
that these will not be shared on any future divorce. This can help protect 
an interest in a business or avoid a situation where an ex-spouse who is 
awarded an interest in a business has to participate in its running after the 
marriage has ended.

Debts

If your client or their new spouse has significant debts, either now or in the 
future, a pre or post-nuptial agreement can protect the other’s assets from 
being used to satisfy those debts.

Gifts to children or other beneficiaries on death

As discussed in our article about vulnerable adults above, an existing Will 
is automatically revoked on a new marriage so new spouses are advised to 
make new Wills. This is particularly important where one or both parties are 
coming to the marriage with assets, or if the intention is to leave assets to 
anyone other than the other spouse, for example to children from previous 
relationships. A Will can be made in contemplation of marriage, but if this is 
not done, any existing Wills will be revoked on marriage and assets might 
not end up with the people they were intended for.

A pre or post- nuptial agreement can be used to specify that parties agree 
to make Wills, in order to end up with the result they desire. A pre-nuptial 
agreement can also protect the financial interests of children from previous 
relationships by ensuring that certain assets are ring-fenced for them in 
the agreement. The agreement can also set out what should happen to a 
spouse’s assets on death, to support the provision contained in their Will 
and clarify what should happen to certain assets so that the inheritance 
prospects of children and grandchildren is protected.

On divorce, whilst the whole Will is not revoked, any gifts to or appointment 
of the ex-spouse as executor will be automatically revoked and so a review 
of Wills on divorce is also advised in order to ensure that the Will still 
achieves the desired result.

Regulating finances during the marriage

A prenuptial agreement is often used by couples to agree and record 
how they intend to support themselves financially during the marriage; for 
example, whether they wish to pay for household expenses equally or in 
proportion to their income or assets.

Amicable separation or divorce and avoiding litigation

Whilst it is unlikely that a couple will be entering a marriage expecting 
it to fail, agreeing in advance how finances would be divided if they did 
later separate or divorce can help avoid a great deal of uncertainty, time 
and stress in the event that the marriage does break down. It also allows 
the freedom to agree terms, which would not be the case in the event of 
contested financial remedy proceedings to final hearing, where a solution 
would be imposed by the court. Litigation is generally costly, protracted, 
time consuming and stressful, and a nuptial agreement can be used to 
agree in advance how finances will be dealt with so as to produce a fair 
result, in the event that the marriage does fail, in order to avoid costly 
litigation.

The preparation of a nuptial agreement will incur costs, but it is usually 
much less expensive to negotiate and draft a pre or post-nuptial agreement 
than to litigate about the division of finances should a couple later separate 
or divorce.

Are pre-nuptial agreements legally binding?

Nuptial agreements are currently not technically legally binding in the UK, 
but if properly drafted well in advance of the marriage, freely entered into 
with full appreciation of the implications of the agreement (including both 
parties having received independent legal advice and providing full and 
frank financial disclosure), and provided the agreement is fair, your client 
can expect to be held to the terms. If your client is considering a pre-nuptial 
agreement, it is important that they obtain independent legal advice.

Do I need a pre-nuptial agreement?

In many cases, it takes a major life event like separation or divorce 
to prompt individuals to think about the merits of putting in place an 
agreement, by which point it is too late. By entering into a marital 
agreement (a pre or post nuptial agreement) your client can protect their 
interests and help avoid costly court proceedings if things do not go to plan.

It may not be a particularly romantic topic, and can be a difficult one to 
broach, but having a discussion at an early stage, and getting an agreement 
drawn up by a family law solicitor can go a long way towards avoiding 
stressful and costly court proceedings later down the line.

For more information about pre or post nuptial agreements, please contact:

Chris Longbottom 
Partner 
0345 209 1775 
chris.longbottom@clarkewillmott.com 
 
Emily Barcilon 
Solicitor 
0345 209 1195 
emily.barcilon@clarkewillmott.com

Second marriages and pre-nups

https://www.clarkewillmott.com/legal-services/court-of-protection-solicitors/financial-planning-investments-inheritance-tax-trusts/
https://www.clarkewillmott.com/legal-services/court-of-protection-solicitors/financial-planning-investments-inheritance-tax-trusts/
https://www.clarkewillmott.com/legal-services/divorce-and-family-law/prenuptial-agreements/
https://www.clarkewillmott.com/legal-services/divorce-and-family-law/prenuptial-agreements/
mailto:chris.longbottom%40clarkewillmott.com?subject=
mailto:emily.barcilon%40clarkewillmott.com?subject=
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Deeds of Variation allow your client’s Will to be varied within two years of 
their death with the variation being read back into the Will for inheritance 
tax and capital gains tax purposes.
They can be a vital tool in remedying defective Wills and in enabling 
disputes to be resolved in a tax efficient way, and can also be used to make 
inheritance tax savings for clients; we look at three ways that this can be 
achieved. 

Discretionary trusts for adult children

Many straightforward Wills provide that on the death of the survivor of a 
couple their joint estate should be divided equally among their children. This 
is adequate in many situations, but for larger estates it is worth considering 
a deed of variation to replace the outright gifts with a discretionary trust for 
each child and their respective families.

If the children have taxable estates of their own, giving them an absolute 
interest in their parent’s estate will add to this tax liability. In addition, if any 
of the children die prematurely their share of the estate may pass outside 
of the blood family to a spouse or partner. By comparison, if the deed of 
variation inserts discretionary trusts into the Will, on the death of an adult 
child there is no entitlement to any underlying capital so this is preserved for 
the surviving family. There is also no charge to inheritance tax.

Discretionary trusts pay inheritance tax on every ten year anniversary of their 
creation and when capital leaves the trust. The tax payable is currently at a 
maximum rate of 6%. If the appropriate elections are made in the Deed of 
Variation the deceased will be regarded as creating the trust in their Will so 
there is no inheritance tax payable on creation of the trust or if the children 
who give up their absolute entitlement do not survive seven years. 

Similarly there is no capital gains tax liability on creating the trust as the 
trustees will be deemed to take the trust assets at probate value, although 
the children will be regarded as the settlor of the trusts for other capital 
gains tax purposes. 

The potential inheritance tax saving can be substantial. For example, 
John’s Will leaves his £3 million estate equally between his two children. 
His divorced son Harry varies his entitlement to place his share into a 
discretionary trust for himself and his family. The trust pays inheritance tax 
every ten years and Harry and his family have the benefit of the trust funds 
through loans. The trust continues for 20 years at which point Harry dies.   
Assuming a static value, and using 2019 rates and allowances, the trust will 
have paid inheritance tax periodic charges of approximately £141,000.   If 
Harry had not entered into the deed of variation the inheritance tax payable 
on his death would be approximately £600,000 (assuming assets in Harry’s 
personal estate are worth at least as much as the IHT nil-rate band).

Three ways Deeds of Variation can save tax for your 
clients

Placing assets rising quickly in value outside of the surviving 
spouse’s estate

A deed of variation can be a useful tool for passing on assets to the next 
generation that have growth potential with no immediate inheritance 
tax bill. For example, when Alan dies he owns some land with potential 
development value. It is valued at £180,000 at the date of death but during 
the course of the administration of the estate, planning permission is 
obtained and the value increases to £1.5 million. If this increase takes place 
within two years of Alan’s death, his widow can use a deed of variation to 
insert a specific legacy into Alan’s Will, leaving the land to their children. 
The probate value of the land is within Alan’s nil rate band so the children 
will receive an asset worth much more than the nil rate band without any 
inheritance tax to pay. The children will have to pay capital gains tax on the 
increase in value over the probate value when the land is sold, but this will 
be at a much lower rate than inheritance tax if current rates apply.

If Alan’s widow wishes to retain the possibility of benefitting from the land 
(but to put the asset outside of her estate for tax purposes), the gift inserted 
into the Will could be to a discretionary trust of which she and the children 
could be beneficiaries. 

Excluded property trusts

Your clients may occasionally inherit under the Will of a testator who is 
not domiciled in, or deemed domiciled, in the United Kingdom. If your 
client is domiciled in the UK, the inherited property (even if it is outside 
the UK), will form part of their assets and will be subject to inheritance tax 
on their death. If all the assets are foreign, your client could vary the Will 
to create a discretionary trust of his share of the estate. Your client could 
be a beneficiary of the trust. For inheritance tax purposes the settlor of 
the trust is the foreign domiciled settlor which means that the trust assets 
are “excluded property” as they were during the deceased’s lifetime. As 
excluded property, the trust assets are not subject to inheritance tax, 
meaning there are no periodic charges and no inheritance tax charge on the 
assets on your client’s death.

The individual circumstances of the client would have to be taken into 
account before such a variation is carried out but potentially significant 
amounts of inheritance tax might be saved.

For further information please contact: 
Paul Davies
Partner
0345 209 1783 
paul.davies@clarkewillmott.com

mailto:paul.davies%40clarkewillmott.com?subject=
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Significant win for Clarke Willmott private client 
team in farming inheritance dispute

3.  B has suffered detriment as a result of relying on the promise or 
assurance; and

4.  It would be unconscionable, in all the circumstances, to allow A to go 
back on their promise or assurance.

Andrew’s parents denied virtually every aspect of Andrew’s claim. In 
particular, they denied that they had made any promises to Andrew about 
his inheritance.

The case was hard-fought, lasted over four years and went to trial in 
November and December 2018.

The High Court’s decision

The full Judgment of His Honour Judge Russen QC can be found here. 
It records that the Judge accepted Andrew’s evidence that his parents 
promised him that he would inherit at least a share of the farm and further 
held that it was unconscionable for the parents to go back on this promise.

As a result of the Judge’s findings, Andrew has been awarded:

1.  50% of the post-tax market value of the farming business carried on at 
Tump Farm and

2.  40% of the post-tax market value of Tump Farm

It is likely that Tump Farm will now have to be sold to satisfy the Judgment.

Comment

The Judgment is 115 pages long and is a significant decision in the context 
of the development of the law of proprietary estoppel.

However, more pleasing to us is that we have helped our client achieve a 
result which corrects a manifestly unfair situation created by his parents.

If you would like any further information on this case or any aspect of 
inheritance law please contact us.

Daniel Gill 
Partner 
0345 209 1674 
daniel.gill@clarkewillmott.com 
 
Polly Ridgway 
Associate 
0345 209 1653 
polly.ridgway@clarkewillmott.com

There has certainly been a run of farming inheritance or “estoppel” cases 
in recent years and the momentum continues unabated.
In April, the High Court handed down Judgment in favour of one of our 
clients in yet another long-running and significant farming inheritance case.

Background

Our client, Andrew Guest, is the son of dairy farmers David and Josephine 
Guest. The Guest family has farmed Tump Farm near Chepstow since 1938 
and for three generations.

As is common in farming families, Andrew left school at 16 and worked full-
time on the farm. He often worked 60 – 80 hours a week, typically starting 
at 5.30am each day to milk the cows and not finishing until late into the 
evening.

Throughout Andrew’s time on the farm he was paid a low wage, which for 
many years was less than the minimum wage stipulated by the Agricultural 
Wages Board. Andrew, and later his wife and children, lived in a converted 
cottage on Tump Farm.

In 2012, the Guest family created two separate farming partnerships: one 
between Andrew and the parents at Tump Farm and one between Andrew’s 
younger brother Ross and the parents at a rented, neighbouring farm.

Regrettably, the partnership between Andrew and his parents was short-
lived and the relationship between Andrew and his father broke down. 
Indeed, it came to light during the latter stages of the case that the parents 
and Ross took to secretly recording conversations involving Andrew.

In April 2015, 32 years after Andrew left school and started working full-
time on the farm, the parents’ solicitor wrote to Andrew dissolving the 
partnership thereby forcing Andrew to seek work elsewhere. They also 
gave Andrew, his wife and their children three months to leave their family 
cottage on Tump Farm.

David Guest later made a further Will disinheriting Andrew completely.

Andrew’s claim and the case

Andrew bought a claim in the High Court against his parents on the basis 
of the doctrine of proprietary estoppel. In essence, this allows a person to 
ask the Court to intervene if the following (often overlapping) conditions are 
present:

1.  There has been a promise or assurance made by a person (A) to 
another (B) which creates an expectation that B has or would become 
entitled to a right or interest in A’s land;

2.  That promise or assurance was relied on by B;

http://www.bailii.org/ew/cases/EWHC/Ch/2019/869.html
mailto:aniel.gill%40clarkewillmott.com?subject=
mailto:polly.ridgway%40clarkewillmott.com?subject=
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Clarification of the operation of top slicing relief

However, HMRC went on to assert that top slicing relief should not be 
available to Mrs Silver as she was not entitled to the personal allowance 
during the tax year in question. Mrs Silver argued that top slicing relief 
involves a hypothetical tax calculation, and that as her hypothetical income 
as arrived at in this calculation was less than £122,000 for the purpose of 
determining the amount of top slicing relief, she should be entitled to the 
personal allowance.

The Tribunal preferred Mrs Silver’s interpretation of the relevant legislation. 
The Tribunal Judge said,

“HMRC’s interpretation, on the other hand, is clearly inconsistent with 
Parliament’s presumed intent. HMRC’s interpretation would result in 
someone who was a basic rate taxpayer in the year of realisation and who 
would not have had any higher rate tax to pay on the withdrawals from the 
bond had it been taxable year by year, nevertheless having to pay higher 
rate tax on the entire gain. Top slicing relief would be denied to those it was 
intended to help.”

It is understood that HMRC may appeal this decision.

For further information please contact: 
Imogen Lea  
Consultant 
0345 209 1538 
imogen.lea@clarkewillmott.com

Many of our readers will be familiar with the legislation in the Income Tax 
(Trading and Other Income ) Act 2005 concerning the tax due following 
a chargeable event in relation to an insurance bond and other similar 
investments. 
Chargeable events arise, for example, when an insurance bond is 
surrendered in full or in part or assigned for money or money’s worth. The 
gains arising when a chargeable event occurs are subject to income tax 
with basic rate tax being treated as already paid. Top slicing relief is allowed 
under the relevant legislation to deal with the position when the gains are 
made over a period of years, and is intended to ensure that the tax paid 
approximately equates to the amount that would have been payable had 
the gain been taxed in the year in which it was actually received.

Top slicing involves comparison of a hypothetical tax charge (calculated 
by dividing the gain across the number of years the bond has been held) 
against the actual tax charge and allowing relief for the difference. The gain 
is regarded as the top slice of the individual’s income.

For some time now tax advisers have taken issue with the operation of top 
slicing relief described in HMRC’s manual and used in its calculations; this 
difference of opinion centres over how the personal allowance is applied. 
This issue has now come before the First Tier Tax Tribunal.

The dispute

Mrs Silver bought a life insurance bond in 1993 for £55,000. Over the 21 
years that she held the bond, Mrs Silver made withdrawals before finally 
surrendering the bond for £119,105.92. Mrs Silver did not believe that she 
had any tax liability on the chargeable event that then occurred and did not 
include the relevant details in her tax return for the tax year of surrender. 
HMRC opened an enquiry into the return.

Mrs Silver’s tax liability for the year on her income other than the bond 
proceeds had been calculated after deduction of a personal income tax 
allowance. HMRC argued that in fact Mrs Silver’s total assessable income 
for the year included the bond surrender proceeds and therefore, as her 
total income exceeded £122,000, she was not entitled to receive the 
personal income tax allowance in that tax year. The Tribunal agreed that this 
was correct.

Top slicing involves comparison of a hypothetical tax 
charge (calculated by dividing the gain across the number 
of years the bond has been held) against the actual tax 
charge and allowing relief for the difference. The gain is 
regarded as the top slice of the individual’s income.

mailto:imogen.lea%40clarkewillmott.com?subject=

