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Welcome to the spring edition of our Social Housing newsletter. In this 
issue we take a look at maximising loan security through MV-STT, CIL 
regulations, insolvency protection, RTM reform and the implications 
of using CCTV at commercial premises. I hope you find the articles 
interesting and informative.
Our team continues to expand and I am delighted to announce that 
later this month Rebecca Powell is joining our procurement team from 
Eversheds. Rebecca specialises in non-contentious procurement work 
and will be based in our Cardiff office. She brings with her a wealth of 
experience in advising housing associations on procurement related 
matters, from drafting procurement policies to preparing and executing 
large scale procurement projects.

In March our team delivered a series of successful housing management 
seminars in our Taunton, Manchester and Bristol offices. Feedback has 
been extremely positive and we look forward to the next seminar in our 
Southampton office on 22 May. 

Our annual programme of social housing conferences continues on 
Thursday 23 May in Cardiff at the Radisson Blu Hotel and will be 
followed by networking drinks. Our guest keynote speaker in Cardiff 
is Luke Takeuchi, Chief Executive of Rhondda Housing Association. 
His presentation will compare and contrast his time working at one 
of the largest Housing Associations in England with his more recent 
experience in Wales. I will be sharing a property case law update, and 
our new partner Rebecca Powell will provide a procurement update. 
Vicky Kells, our Head of Housing Finance will chair a panel discussion 
and Q&A looking at modular and innovative construction methods and 
the opportunities and challenges that these bring to the Welsh housing 
sector. Vicky will be joined on the panel by Stuart Wilson, partner in 
our construction team, and external guests Louise Attwood, Executive 
Director of Property, Linc Cymru and Nigel Williams, Director of Housing 
and the Public Sector, Savills.

We do have a few spaces still available, so if you’d like to join us, please 
email events@clarkewillmott.com for more details.

As ever, we welcome your feedback and if you would like to see a 
particular area or topic featured in future issues, please email me on the 
address below.

For further information please contact:
Kary Withers 
Social Housing Sector Leader
0345 209 1469 
kary.withers@clarkewillmott.com

Date for your diary:

• 22 May – Housing Management seminar, Southampton

• 23 May – Social Housing Conference, Cardiff

• 26 June - CIH drinks reception, Manchester

• 19 September - Social Housing Conference, Manchester

• 14 November – Social Housing Conference, London

For more details, or to register you interest in attending, please email 
events@clarkewillmott.com
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From a funding perspective, we know that there is considerable pressure on 
our RP/RSL clients to ensure that asset values when securing their loans are 
maximised.
If the mortgagee protection clause (MPC) in a Section 106 planning 
agreement - sometimes called a MIP clause - does not adequately protect 
the funder, the property value will be limited to an Existing Use Value – 
Social Housing (EUV-SH) basis. Depending on the type and location of 
the homes being valued, the EUV-SH may be only be equivalent to 50% 
of the Market Value-Subject to Tenancies (MV-STT) basis. It follows that all 
RPs/RSLs are looking for the “holy grail” of MV-STT values for their loan 
portfolios to enable them to drawdown the maximum loan amount against 
the charged security.

In 2016, the Property Finance Working Group (which comprises 
representatives from sector- experienced lawyers – including Clarke 
Willmott – and valuers) launched, with the support of the National 
Housing Federation, a standard MPC for use in S106 Agreements. The 
standard clause is available to download from the NHF website. This has 
been successfully adopted across many local authority areas, ensures 
consistency, has been accepted by key stakeholders in the sector and 
is recommended as the minimum standard to be adopted in any S106 
agreement. This clause is still the preferred clause for most housing 
associations to adopt .

More recently, the Greater London Authority (GLA) and some London 
Boroughs had adopted a different clause. With the support of the G15 
group of housing associations, the Property Finance Working Group 
negotiated revised wording with the GLA, concerned about the detrimental 
impact it would have had on the value of security portfolios.

For those housing associations developing and acquiring sites in London, 
the Property Finance Working Group has now negotiated a revised GLA 
template mortgagee protection clause, which will facilitate an MV-STT 
funding value. 

Maximising your loan security:
achieving the “holy grail” of MV-STT

The GLA has issued a practice note, which sets out the circumstances 
under which it will use this clause. The GLA will:

• use its revised template clause within S106 agreements for
development proposals where the Mayor of London becomes the
Local Planning Authority following ‘call-in’ of the application;

• promote the revised clause's use for other schemes that are referable
to the Mayor under the Mayor of London Order 2008, and non-
referable applications, subject to the criteria referred to in the practice
note;

• apply its revised template clause where a housing association seeks a
variation to an existing agreement that the Mayor is party to.

For any MPC which is not in the agreed standard form, we are able to assist 
with reviewing these, whether as part of an acquisition in conjunction with 
our development team or in readiness for charging. Getting the right clause 
is essential and we can provide training on avoiding the traps and pitfalls 
for your development and treasury/finance teams. We also have significant 
experience in agreeing Deeds of Variation with local authorities to secure 
the best outcome. 

For further information please contact:
Vicky Kells
Partner
0345 209 1459 
vicky.kells@clarkewillmott.com

http://s3-eu-west-1.amazonaws.com/doc.housing.org.uk/GLA_Practice_Note_Mortgagee_in_Possession_January_2019.pdf
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The Government has consulted on draft legislation to amend the 
Community Infrastructure Levy regulations 2010 (as already amended). 
These will be the seventh set of amended Regulations and are intended 
to implement the reforms outlined in the Government response to 
its consultation on supporting housing delivery through developer 
contributions.

The reforms are intended to improve the operation of the Community 
Infrastructure Levy (CIL) by reducing complexity and increasing market 
responsiveness and transparency. 

The amendments include:

•  removing the pooling restriction so that local authorities will once again 
be able to collect more than five contributions to fund the same item of 
infrastructure using S106 obligations;

•  removing the requirement for a Regulation 123 list in favour of annual 
Infrastructure Funding Statements, so that local planning authorities 
will no longer be prohibited from using S106 obligations to fund 
infrastructure which can also be funded by CIL receipts; 

•  exempting Starter Homes from CIL liability by amending the 
mandatory Social Housing Relief to include them;

•  making it clear that councils can charge monitoring fees in S106 
agreements;

•  making the penalty for failing to serve a Commencement Notice a 
financial penalty of no more than £2,500, rather than the loss of the 
entirety of relief from CIL;

•  amending the transitional provisions for Section 73 applications; and

•  changing CIL indexation from BCIS to a three year “smoothed 
average” of the Annual House Price Index for residential, and CPI for 
other development.

Many of these changes are to be welcomed as they will simplify the 
operation of CIL.

However, a particular point to note is that it is only Starter Homes and not 
the other new forms of Affordable Housing which will be exempt from CIL. 

This means that only Starter Homes (once the detailed provisions to bring 
them into force are made) and Shared Ownership Housing will meet the 
requirements of paragraph 64 of the NPPF (which requires that 10% of 
homes be available for affordable home ownership on major developments 
involving the provision of housing) and also qualify for mandatory CIL relief.

All other types of affordable home ownership set out in the Glossary to the 
revised NPPF such as discounted market sales housing, relevant equity 
loans, other low cost homes for sale (at a price equivalent to at least 20% 
below local market value) and rent to buy (which includes a period of 
intermediate rent) will not be exempted and will continue to attract CIL at 
the full rate.

Therefore, if you are thinking of satisfying paragraph 64 of the NPPF by 
including any of the other new forms of affordable home ownership in your 
major development (10 or more houses or a site of 0.5ha or more) you must 
make sure that your financial appraisal includes full liability for CIL.

For further information please contact: 
Anne Jones 
Senior Associate 
0345 209 1591 
anne.jones@clarkewillmott.com 

Draft CIL regulations and what they mean 
for Social Housing
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•  Retention of title clauses: a clause can be put into a contract 
whereby when sums are paid for certain goods/stock, title will pass 
to the paying party. For example, if you employ a builder to construct 
and build a building, it may well be the case that on certain payments 
being made, that the building materials will pass to the employer / land 
owner. Although such a provision will not necessary mean that the 
builder will complete the work, it will at least mean that the employer 
/ land owner owns the building materials to enable another builder to 
finish the job off in the event of the first builder’s insolvency and not 
allow the building materials to fall into the estate of the company to be 
paid out to all creditors equally;

•  Pay on supply: a good way to mitigate the risk is only to pay for 
what has been supplied. However, as set out above, this can in turn 
put significant commercial/financial pressures on the supplier, as they 
will have to fund the cost of the works up to the stage that they have 
delivered under the contract; 

•  Holding funds in Escrow: another way to deal with matters is to say 
that all funds paid for a certain project can only be accessed on certain 
terms, and those funds do not become part of the supplier’s working 
capital. This is an easy way to ring-fence the monies, as effectively the 
funds held in Escrow are in a trust account and cannot be used by 
the company and misapplied. However, although this can work as a 
matter of contract, it can sometimes be hard to police in practice, as 
subject to the mandate on that particular account, the company could 
use those funds for other projects even if unauthorised; and 

•  Specific purpose trusts: this is linked to an Escrow account, that 
funds are paid specifically for a purpose, and therefore are complete 
trust monies. 

For more information, please contact: 
Benn Richards 
Partner 
0345 209 1215 
benn.richards@clarkewillmott.com

We have very recently seen another large high-street retailer Debenhams 
enter into administration, and this follows a raft of high street failures prior to 
Christmas (including Evans Cycles and House of Fraser).

We now live in an age where being “too big to fail” is not credible, one has 
to only look back at the recent failure of Carillion, together with the failure of 
Lehman Brothers some 10 years ago.

Given the environment, it is quite right that contractual counter-parties take 
all proper and prudent steps to protect themselves in the event of any of 
their suppliers or sub-contractors entering into an insolvency process. 

Insolvency protection 

As you may be aware, insolvency legislation ensures that in the event of 
a company’s (or individual’s) insolvency, all creditors are treated fairly and 
equally. It therefore has certain protections in place to ensure that creditors 
who are paid preferentially/or transactions where a company sold property 
at an undervalue, are set aside in order that the company’s assets may be 
enhanced so that funds can be paid equally to all creditors. 

Any such insolvency protection in contracts needs to be lawful, in order 
that it cannot be set aside by any subsequently appointed liquidator or 
administrator of the company. 

Contractual protection

The matters set out below are useful clauses/provisions that can be put into 
contracts in order to protect the paying party in the event of the supplier/
contractual counter-party entering into a form of insolvency process. 
Of course, all of the matters listed below will very much depend on the 
commercial bargaining power, for example, having all funds held in trust is 
not something that would be viable where a company needs the monies 
paid to it for its working capital to be able to trade. 

Insolvency protection
Given the current economic downturn, you could be forgiven for thinking 
that corporate insolvencies are at an all time high. 
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In the wake of the Government’s promise of widespread leasehold reform, 
the Law Commission has recently completed a public consultation on its 
provisional proposals to reform the right to manage (“RTM”) and make 
radical changes to the current law.
Background 

RTM was introduced to give leaseholders the right (without having to prove 
fault on their landlords part) to take over the management functions of 
their building. The idea was simple – for leaseholders to set up a company, 
serve notice on their landlord and take over responsibility for collecting and 
managing service charges and for the repair and maintenance of communal 
areas. 

Problems with the existing law

The current process highlighted a number of issues: 

•  Too restrictive: not all buildings qualify. Those with commercial or 
shared parts may be disqualified. The right can only be acquired 
over one block and can’t be used by owners of leasehold houses or 
managing an estate;

•  Too technical: minor errors in complying with procedural 
requirements can lead to significant costs and delays, and even 
prevent leaseholders in acquiring the RTM;

•  Too uncertain: RTM companies often don’t know the extent of the 
management functions they have become responsible for, particularly 
in relation to shared property like gardens and car parks;

•  Too expensive: the leaseholders are required to pay the landlord’s 
costs and risk facing costs orders if landlords litigate; and

•  Too slow: there are often delays in RTM companies receiving 
information necessary for them to manage the building effectively, 
such as the insurance history.

Proposals for reform

The Law Commission’s proposals are intended to make RTM:

•  More accessible by: 

 » relaxing the qualifying criteria so that leasehold houses will 
qualify along with mixed use buildings where more than 25% is 
commercial;

 » permitting the RTM to extend to estates comprising many 
different buildings; and

 » requiring each party to bear its own costs of any tribunal action, 
and reducing the landlord’s non-litigation costs;

•  Simpler by:

 » reducing the number of notices that leaseholders must serve; and

 » giving the tribunal more power to waive minor procedural 
mistakes made by the RTM company when claiming the RTM;

•  Quicker by introducing deadlines by which the landlord must:

 » provide information on certain issues ie; insurance details,

 » transfer service charges to the RTM company; and

•  Less uncertain by:

 » Training being given to prospective RTM company directors about 
their responsibilities;

 » suggesting a new “information notice” procedure which makes 
clear the extent of the management functions being transferred to 
the RTM company; and

 » giving the tribunal exclusive jurisdiction over RTM disputes.

Next steps

Whilst some of the reforms are welcomed, for example; widening the 
definition of a building so as not to disqualify a building on a technicality and 
enabling the Tribunal to waive minor errors in notices, how will extending the 
right over estates work in practice? 

There will inevitably be different priorities between leaseholders of houses 
and flats, defining the extent of an “estate” won’t be easy and the changes 
will simply lead to more litigation. Landlords are likely to be resistant to 
these proposals as it could mean they lose control over the management 
of estates rather than just an individual block, and this may impact on the 
investment value if the leaseholders fail to properly manage. 

The consultation closed on 30 April 2019 and we expect the Law 
Commission to publish its final recommendations to the Government later 
this year. These will hopefully provide further clarification and details for 
implementation. 

For further information, please contact: 
Daniel Akers 
Paralegal 
0345 209 1885 
daniel.akers@clarkewillmott.com

Reforming the Right to Manage 
Regime: is it welcome or a step too far?

https://consult.justice.gov.uk/law-commission/exercising-the-right-to-manage/
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If you would like to receive future editions of our Social Housing Newsletter or if you have any comments or suggestions for the newsletter please 
contact our editor, Emma Kitchen: emma.kitchen@clarkewillmott.com
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The use of closed circuit television cameras (CCTV) is becoming more 
commonplace and is regarded as effective both in terms of deterrence 
and enforcement. If however CCTV is used for business security (ie for use 
at offices rather than domestic security only) then the data protection law 
applies. 

The law and compliance 

The act of capturing and storing CCTV footage for business purposes 
is considered “data processing” and is therefore subject to the Data 
Protection Act 2018 and the General Data Protection Regulation (GDPR). 
As such the following principles apply:

•  Any individuals recorded by CCTV become “data subjects”.

•  You need to have a clear and justifiable reason to install and use 
CCTV. Business security would obviously be a sound reason but it is 
important to use the system for the purpose it was intended (i.e. not 
monitoring the amount of work done by your employees!). 

•  You must tell people that they may be recorded by displaying clearly 
visible and legible signs on the property. This applies to all third parties 
including your employees and contractors. 

•  You must notify the Information Commissioner’s Office as to why 
you are using CCTV. There is a form to complete and also a nominal 
annual fee will be payable.

•  You must control who has responsibility for the images and have a 
clear policy as to the use of the system etc.

•  CCTV should not be used to record sound – i.e. conversations. The 
audio function on the system (if there is one) must be disabled before 
use. 

•  Retention – the personal data (i.e. the images) should only be 
processed for as long as is completely necessary – this is a question 
of reasonableness (for example a retail shop would not be expected 
to retain footage for longer than 6 months) but it is important to have a 
clear policy. 

•  In theory, data subjects have the right to request their own data – you 
must provide the requested data within one month and in most cases 
you are not able to charge a fee – but in practice this is unlikely to 
arise. Note that you need to be careful to only disclose images of the 
data subject and not personal data of any third parties such as licence 
plates or faces.

•  You should also be aware of the Human Rights Act 1998, which gives 
the right to family and private life. If you’re using CCTV, consider other 
people’s rights under the Act as well as your own; for example, is it 
facing a neighbouring property?

CCTV: Implications of using at commercial premises

CCTV and evidence 

CCTV footage can be used in court to secure a conviction but the 
landowner must be able to show that the data protection legislation 
has been complied with (e.g. he has erected appropriate signage). It is 
important to note that the devices used to store CCTV are commonly 
targeted during break-ins (to remove evidence of the crime) and therefore 
businesses need to consider the physical security of these devices.

For further information please contact: 
Tim Hayden 
Partner 
0345 209 1724 
tim.hayden@clarkewillmott.com

Protecting residents and employees from crime is a serious issue for 
landowners. There are a variety of ways in which a landowner can protect 
its property, for example: installing security lights and alarms.
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