
Nothing in life is as certain as death and taxes 
and whilst the prospect of becoming physically 
or mentally unable to deal with your financial 
affairs is not a certainty, it is becoming 
statistically more likely for farmers.  
But why is this so?
Dementia is forecast to increase to over one 
million cases in the UK by 2025 and to two 
million by 2051. The average age of a farmer is 
59 and with agriculture being one of the most 
dangerous industries to work in, that farmer 
is at risk of injury from machinery, livestock 
and other hazards on a daily basis; injuries 
which can lead to both physical and mental 
incapacity. Furthermore, half of farmers are 
likely to suffer work-related illnesses. 

So what happens if you reach the stage 
where you are unable to take an active 
part in decision making in relation to your 
own business because of accident, illness 
or old age? 

You might believe that someone you regard 
as your next-of-kin can continue to make 
decisions for you in relation to your business 
but that is not the case.

The law does not state that someone you 
regard as your next-of-kin can make financial 

decisions for you if you lose your mental 
capacity to make those decisions yourself. If 
you lose your decision-making capacity and 
you have not appointed an attorney under 
a Lasting Power of Attorney or an old style 
Enduring Power of Attorney, a court application 
will be necessary to appoint a person (known 
as a deputy) to act on your behalf. That 
process is lengthy and expensive and the delay 
in appointing a deputy can have a devastating 
impact on your business. 

Act now, protect your business and make 
a Lasting Power of Attorney.

For further information on this 
article and Lasting Powers 
of Attorney generally please 
contact:
Anne Minihane
Partner 
0345 209 1391  
anne.minihane@clarkewillmott.com

Why Farmers Must 
Have Lasting Powers 
of Attorney 

Welcome
to the Winter edition of our 
Agricultural Law Briefing

2018 was undoubtedly a year 
dominated by the uncertainties 
of Brexit and 2019 kicks off in 
a similar vein. Yet despite the 
apprehension, our agricultural 

team had much to celebrate last year. We were 
re-appointed as NFU panel solicitors for Dorset, 
Wiltshire, Somerset and Gloucestershire and 
ranked for our agricultural expertise in two of the 
leading legal directories with four of our lawyers 
making up half of those ranked individually 
for their excellence. One directory quoted us 
as being “excellent in dealing with all aspects 
of agricultural and estate matters” which is 
testimony to our sector-led approach and which 
we believe will enable us to best serve those 
clients looking to mitigate the impact of Brexit on 
their businesses.

Our support of the agricultural industry continued 
unstinted with our sponsorship of and presence 
at the major south west industry events such as 
the Devon County Show, the Bath & West Show, 
the South West Winter Fair, local point-to-points 
and farming dinners. Despite the onslaught 
of a busy December, we ended the year with 
a hugely successful agricultural law seminar 
covering the topics which cross our desks most 
frequently – on this occasion we spoke about 
succession, divorce, employment and planning, 
We are planning to host another seminar during 
the course of this year.

We hope you enjoy the broad spectrum of 
articles in this edition of Field Talk and wish you 
all the best for the year to come. 

Tim Hayden 

Field Talk
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We all know that agri-tech is the future of farming and drone technology 
seems to be leading the charge. 
Farmers are starting to appreciate the benefits of using drones in a number 
of ways and to great benefit. As with any new technology, however, 
drones are not without their pitfalls. This article is an overview of both the 
advantages and pitfalls of drone technology in farming.

The Advantages

Labour (and Time) Saving 

In 2017, a UK farm became the first in the world to successfully plant, tend 
and harvest a 4.5 tonne crop of barley without a single person ever setting 
foot in the field demonstrating that drones can be used to significantly 
reduce labour bills. 

Increased Accuracy

Drones can be used to improve the accuracy in areas of farming 
businesses. For instance, a drone can apply the exact amount of fertiliser to 
the last millimetre, increasing its effectiveness and reducing waste. Drones 
with the capability of spraying pesticides can do so with greater precision 
than a tractor with the added benefit of reducing the environmental impact 
of pesticides. Saving on materials in this way will reduce outlay. 

Identification of Problems

Obtaining an aerial view of farmland can help to identify problems quickly, 
particularly in relation to inaccessible land. By using drones to collect data 
on soil, crop disease and climate impact, it is possible to intercept problems 
in their infancy or even head them off at the pass. 

Technology 

The technology which is currently being developed for drones is remarkable 
and exciting. This will entice young people to the industry, 

The Pitfalls 

The Legal Framework 

The use of a drone for personal use is governed by the Civilian Aviation 
Authority (CAA) Air Navigation Order 2016 (the Order).

The new laws relating to drones (which came into effect on 30 July 2018) 
restrict drones from flying above 400 feet, within 50 metres of a person, 
vehicle or building or - as we have been reminded by the recent Gatwick 
case - within one kilometre of an airport boundary. You must also always 
keep your drone in sight. The government has confirmed that by November 
2019, there is likely to be an online safety test for drone pilots. 

It is important to familiarise yourself with the Order and any supporting 
guidance such as the Drone Code; ignorance of the law is no defence!

Trespass / nuisance

The flying of a drone over another’s land could be deemed trespass. 
Trespass is the physical intrusion of another’s land and “land” is defined 

Drones: Is technology taking off for farmers?

to include airspace. The most likely way in which a drone could cause a 
nuisance is through noise (although consistently flying over someone else’s 
land will also qualify). 

However, the rights of landowners over airspace are not unlimited and the 
Civil Aviation Act 1982 (CAA 1982) provides a statutory defence to trespass 
and nuisance. This defence is not available unless the flight is compliant 
with the Order and is at a reasonable height/ a height consistent with the 
ordinary incidents of such flight. 

To avoid any argument that a drone is trespassing/causing a nuisance, it 
should be flown high enough so that it is above the height which the owner 
considers is necessary for the ordinary use and enjoyment of his/her land 
(remembering that the CAA prohibits the flying of drones above 400 feet).

There is always the risk of someone taking matters into their own hands 
and shooting down a drone if they consider it a nuisance/ trespass but 
that person risks being charged with criminal damage. A number of farmer 
clients have asked if they can legitimately shoot a drone down; the answer 
is no. If you are concerned about the use of a drone over your land then 
seek legal advice immediately. 

Damage to Property 

If a drone malfunctions (or the owner loses control of it) it could cause 
physical and/or indirect damage (e.g. livestock worrying) to another’s 
property. The owner will only be liable to the other party for foreseeable loss 
if he was negligent in operating the drone but the CAA 1982 sets out that 
he can be liable for all losses as a result of negligence, not just foreseeable 
losses. 

Insurance / Permission

Before a drone may be used for agriculture, the operator must obtain an 
operating permission from the CAA and put insurance in place before 
making the application. He might need a separate insurance policy or his 
current insurer may be able to include the use of his drone in his current 
farm policy. 

Further information on the Drone Code is at http://dronesafe.uk/.  
The government website at https://www.gov.uk/government/news/drones-
are-you-flying-yours-safely-and-legally is also very useful. 

If you would like to discuss any of the above in further detail 
please do not hesitate to contact: 
Laura Mackain-Bremner
Associate 
0345 209 1549 
laura.mb@clarkewillmott.com



03 Field Talk Agricultural Law Briefing Winter 2019

Great service... Great people...F o l l o w  o u r  b l o g  a t  w w w . a g r i b l o g . c o . u k

It is said that the determination of whether or not a particular business is 
wholly or mainly an investment business, and thus whether it qualifies for 
business property relief (BPR) from inheritance tax (IHT), generates more 
litigation than any other area of inheritance tax law.
Many of these cases involve let holiday accommodation and the latest  
case heard in the First Tier Tribunal (FTT) has resulted in a rare victory for 
the taxpayer.

Mrs Graham

At the time of her death, Mrs Graham owned a large farmhouse, 
Carnwethers, and also ran a holiday accommodation business consisting 
of four self-catering flats/cottages which formed part of the property. 
Her executors claimed BPR on the value of Carnwethers. This claim 
was refused by HMRC on the ground that the business was not relevant 
business property as it consisted mainly of the holding of an investment. 
Mrs Graham’s executors appealed against HMRC’s decision.

The FTT’s decision

Carnwethers had originally been run as a hotel by Mrs Graham and her 
husband and the FTT’s view was that both the hotel and the subsequent 
holiday letting business amounted to a “unique venue”. One influential factor 
was how Mrs Graham’s daughter (who had taken over the day-to-day 
running of the business from her mother) “was assiduous in making herself 
available to guests”, making suggestions as to holiday activities, being on 
hand for emergencies and buying fresh fish for the guests; a level of service 
which resulted in many repeat visits.

The FTT pointed out that “investment” has the meaning that an intelligent 
businessman would give to it and that the ownership of property for letting 
is generally an investment activity. However, they stated that there is a 
wide spectrum in the ownership of let property ranging from land subject 
to a tenancy to a hotel or shop. Businesses at the hotel/shop end of that 
spectrum would not be mainly investment properties and would qualify 
for BPR. The FTT said that in deciding where a particular business lies on 
that spectrum, the business should be looked at in the round. In the FTT’s 
view there is no presumption that a business which exploits land for profit 
is mainly an investment business. The judge held that the objective pattern 
of use of an investment should be considered instead of intention, and the 
whole picture must be taken into account. 

When applying these principles to Carnwethers, the FTT found that certain 
activities (advertising, taking bookings, repairing/ maintaining the buildings) 
was the exploitation of land for profit, and thus an investment business 
which would not attract BPR. However, there is a host of activities which 
did not amount to exploitation of the investment including the provision of 
food, drink, and household goods, bikes, the organisation of events and 
the provision of clean linen and towels. The garden at Carnwethers was 
“exceptional” and thus in the FTT’s view its provision and maintenance 
amounted to a service to those who were staying there rather than a mere 
exploitation of the investment.

An exceptional case

In line with previously decided cases, the FTT held that the intensity of the 
activities was not relevant but the extent of the additional services was 
crucial and in this case, they took up more time than the maintenance 
of the building and management of the letting. Overall the FTT felt that 
Carnwethers was an “exceptional case” of its kind and that it was not 
mainly an investment business and it did (just) qualify for BPR and a much 
reduced IHT bill. The established law has been followed on this occasion 
exemplifying how each case must be decided on its own facts and merits. 
Mrs Graham’s estate does, however, provide some useful indications of the 
extent of additional services that are regarded as necessary before a holiday 
letting property can qualify for BPR.

If you are thinking of diversifying and starting a holiday let 
business then please contact:  
Imogen Lea 
Consultant 
0345 209 1538 
imogen.lea@clarkewillmott.com

Graham v HMRC: An exceptional exception



04 Field Talk Agricultural Law Briefing Winter 2019

clarkewillmott.com Great service... Great people...

The need to take steps to ensure the health, safety and welfare of 
employees is well known to the farming community. 

Last summer Defra announced that there is going to be a significant 
increase in the maximum sentencing powers available to Courts when 
sentencing those convicted of animal welfare offences.

However, two recent local cases which have attracted national attention 
have highlighted the need to ensure the health and safety of visitors to 
farms and work premises alike. 

WHSmith 

In February 2014, a 64 year old woman was looking for birthday cards in 
WHSmith in Taunton when she fell into the basement via a trap door which 
had been left open by staff. Although a nearby member of staff did manage 
to grab the woman, she still fell almost three metres which resulted in 
serious injuries requiring three operations.

WHSmith was prosecuted and pleaded guilty to two charges under the 
Heath & Safety at Work etc Act 1974 before Taunton Magistrates Court. 
The matter was then transferred to Taunton Crown Court for sentencing 
and at the sentencing hearing, the company was fined £168,750 for each 
of the two charges and ordered to pay costs of £135,492.66 and the usual 
£120 Victim Surcharge. 

Carpenter 

The second case involved a farmer from Devon called Neil Carpenter. He 
was recently jailed for four and a half years after being convicted of both 
manslaughter and breaches of the Health & Safety at Work etc Act 1974 
following the tragic death of a voluntary farm worker, Lauren Scott, who 
was killed on his farm in March 2017. Lauren, who was just 20 years old at 
the time, suffered fatal injuries after her hair got caught in an unprotected 
drive shaft which was being used to power a milling machine on  
Mr Carpenter’s farm. 

Farms are, by their very nature, dangerous workplaces. Indeed, it is well 
known that the agriculture sector has the highest rate of fatalities among 
the main industry sectors. The Judge hearing the case was very critical of 
Mr Carpenter and said that he had “not processed” the risk posed by the 
drive shaft and, furthermore, had taken a “cavalier” approach to health and 
safety and these were features which clearly contributed to the four and a 
half year prison sentence. 

Conclusion 

It is common knowledge that employers have a duty in law to ensure, as 
far as reasonably practical, the health, safety and welfare at work of their 

Currently under the Animal Welfare Act 2006, animal welfare cases can 
only be tried by a Magistrates Court and the maximum sentence which 
the Magistrates can impose is a prison term of up to six months and/or an 
unlimited fine. In addition, the Magistrates can disqualify the person who 
has been convicted from keeping animals for such a period as it thinks fit.

However, following a public consultation on a draft Bill, Defra has decided 
to increase the maximum sentence to up to five years in prison and/or an 
unlimited fine. The Court’s power to order disqualification from keeping 
animals will remain unchanged. As a result of these changes, the most 
serious animal welfare cases will be tried in the Crown Court.

Thankfully cases involving outright abuse of animals are comparatively rare. 
Far more common are cases involving allegations of neglect. Such cases 
often involve a difference of opinion between Trading Standards and/or the 

employees. However, the two cases above highlight that that duty extends 
beyond just employees and includes any visitors to the farm or workplace, 
including volunteers, customers, delivery drivers, and contractors. 

The cases also highlight the potentially severe consequences of falling foul 
of these duties; not only for the victim but also for the business or those 
that run it. 

For further information about this article or health and safety 
generally please contact:  
Daniel Gill 
Senior Associate 
0345 209 1674 
daniel.gill@clarkewillmott.com 

RSPCA (the bodies that usually prosecute animal welfare cases) and the 
person who keeps the animal and his/her vet as to whether or not the way 
the animal was treated was deficient.

Obtaining early, expert advice in these cases has always been essential. 
This is even more important now that the consequences of being convicted 
of such offences will be potentially more severe.

For further information about this article or animal welfare 
generally please contact:  
Tim Hayden
Partner 
0345 209 1724 
tim.hayden@clarkewillmott.com

Health & Safety: Being aware of your duty of care 

Animal Welfare: Sentencing Update 
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All farming partnerships should have a comprehensive and current written 
agreement to regulate dealings between the partners; record the assets of 
the partnership; regulate dealings between the partners and third parties and 
provide for certain events e.g. the death/retirement/expulsion of a partner. 
A written partnership agreement is as important to farming partners as a 
Will and a Lasting Power of Attorney in governing succession to assets 
and the governance of the property in the interim. Any land owned by a 
partnership forms part of the partnership assets and is attributed to the 
partners in their accounts. The legal title remains in one (or more) of the 
partners’ names who holds the property on trust for the partnership and 
cannot deal with it in his/her Will unless the agreement provides otherwise. 
Thus the agreement’s provisions should be taken into account when a 
partner is making a Will.

The dangers of not having a written partnership agreement and what 
happens to assets when one of the partners dies (or retires or is expelled 
from the partnership) were clearly illustrated by a recent High Court case.

Wild v Wild

The Wild family had been dairy farming for many years. The family was 
headed by Ben and Jean Wild who had two children, Gregory and Malcolm. 
The farm business was conducted through a partnership formed by 
different family members over the years. Ben died in 2003 and Gregory 
and Malcolm wound up the business in 2016 due to increasing acrimony 
between them. The family had never drawn up a written partnership 
agreement.

At the time of the partnership dissolution, the legal title to the farm was held 
in Jean Wild’s sole name (following Ben’s death). Gregory contended that 
the farm was a partnership asset that should be distributed between himself 
and his brother following dissolution. His mother and brother disagreed 
with this, declaring that the farm was not a partnership asset and that it 
belonged to Jean. 

The court’s decision

In the absence of any written partnership agreement the court had to 
consider the available evidence. 

The judge stated that the property-owning partner cannot unilaterally put 
the property into the partnership; the other partners have to agree to this 
or subsequently accept the property. The fact that the farm was used by 
the farming partnership did not mean it was a partnership asset; this would 
be the case even if the farm had been a tenanted one and the business 

had paid the rent. The court decided that the reference to ‘property’ in 
the partnership accounts was a reference to the farm and although “very 
powerful and persuasive evidence” it was not conclusive. In addition, 
the fact that the partnership did not pay rent for the use of the farm and 
that partnership funds had been used to pay for farm improvements and 
outgoings, still did not mean that the farm was partnership property.

Ben had never given up control of the farm and in the court’s view the farm 
was not partnership property and now belonged to Jean. The question of 
whether the farm ultimately ends up in the ownership of both sons depends 
upon the terms of Jean’s Will. 

Practical implications

Ben Wild is described in the court judgment as not being overly interested 
in paperwork; indeed it is tempting to put off sorting out details such as 
ownership and succession, believing perhaps that things will be sorted 
out within the family. Sadly, however, families do fall out, particularly when 
emotions are heightened following bereavement. 

As can be seen from this case, assets used by a partnership may not be 
partnership property. Conversely there will be occasions where assets are 
found to be held within the partnership and not by an individual partner 
outright. There is much less likelihood of a stressful and costly dispute 
escalating if there is a comprehensive written partnership agreement in 
place which takes into account the whole family’s objectives and views 
as to the future of the business and which dovetails with the partners’ 
professionally drawn Wills.

For further information about this article and partnership 
agreements generally please contact: 
David Maddock 
Partner 
0345 209 1205 
david.maddock@clarkewillmott.com

Esther Woolford 
Partner 
0345 209 1840 
esther.woolford@clarkewillmott.com

Two’s company… 
The importance of a Partnership Agreement



case which we have considered at length in this edition of Field 
Talk has provided a glimmer of hope albeit only in truly exceptional 
circumstances.

• Later life and succession planning. Having built up a business, some 
people want to retire or semi-retire which then raises a huge number of 
questions including:

  do they want to the sell the business or potentially transfer it to the 
next generation?

  if they want to transfer the business to the next generation, will the 
transfer be to just one child or more?

  can a person afford to retire? People often think about the potential 
Inheritance Tax liability but the first step is to ensure that, as far as 
possible, they have enough for their own lives and to then identify 
(ideally with an Independent Financial Adviser) the best financial 
position going forward.

For advice on any private client matters please contact: 
Imogen Lea 
Consultant 
0345 209 1538 
imogen.lea@clarkewillmott.com
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If you would like to receive future editions of Field Talk or if you have any comments or suggestions for the newsletter please contact our editor, 
Victoria Howlett: victoria.howlett@clarkewillmott.com

clarkewillmott.com Great service... Great people...
Clarke Willmott LLP is a limited liability partnership registered in England and Wales with registration number OC344818. It is authorised and regulated by the Solicitors Regulation Authority (SRA 
number 510689), whose rules can be found at http://www.sra.org.uk/handbook/. Its registered office is 138 Edmund Street, Birmingham, West Midlands, B3 2ES. Any reference to a ‘partner’ is to a 
member of Clarke Willmott LLP or an employee or consultant who is a lawyer with equivalent standing and qualifications and is not a reference to a partner in a partnership.

Imogen Lea recently joined Clarke Willmott from Smith & Williamson where 
she was a partner in the private client team. Imogen joins the firm as a 
Consultant in the private capital team in Taunton specialising in a  
wide-range of private client matters.
A chartered tax adviser, Imogen brings with her a wealth of specialist tax 
knowledge. With almost twenty years experience within the private client 
arena, Imogen has advised on a wide variety of matters and is looking 
forward to working alongside agricultural specialists Stuart Thorne and 
David Maddock.

Imogen’s recent highlights include:

• Advising individuals on the sale of a multi million pound business, in 
particular the availability of Entrepreneurs’ Relief (ER).

• Advising in respect of a variety of property issues including:

  acquiring a buy-to-let and the ongoing reporting requirements; 

  letting a property as a non-UK resident; 

  disposing both UK and foreign properties and the potential reliefs 
available;

  the qualifying conditions, day to day management and disposal of 
Furnished Holiday Lettings (FHLs). Imogen has also advised on the 
disposal of FHLs, ensuring that they meet the conditions to qualify for 
ER and thus the 10% tax rate rather than the 28% residential property 
rate. Very recently she has advised on the potential availability of 
business property relief (BPR) on an FHL. Following a case in 2013, 
BPR has been virtually unavailable for any FHL. However, a recent 

Spotlight on… Imogen Lea


