
Perhaps due to the “unprecedented level of 
engagement” with its call for evidence for its 
review of inheritance tax (IHT), the Office of Tax 
Simplification (OTS) is to produce two reports.
The first of these reports was issued 
recently and deals with the day-to-day 
administrative concerns of respondents.

According to the OTS, the overall picture 
is that the administration of an estate is 
an administrative burden and that IHT 
is an “almost uniquely unpopular tax”. 
Understanding and completing the IHT forms 
is the most time consuming part of the process 
as shown by the evidence collected. Overall 
38% of respondents without an adviser spend 
more than fifty hours administering an estate 
while 12% spend over one hundred hours.

Recommendations

The OTS makes eight key recommendations 
in its report, including the implementation 
of a fully integrated digital system for the 
administration of IHT which would also include 
the ability to submit a probate application. 
The probate service is gradually moving online 
and the recently announced changes to the 
probate rules which mean that sworn oaths will 
no longer be required will assist this process; 
however, a fully integrated service is likely to be 
some way in the future. In the interim the OTS 
recommends that HMRC should introduce 
a very short form for the simplest non-tax 
paying estates and update the conditions that 
determine when a short form can be used.

It is suggested that HMRC should review and 
extend its IHT guidance to include worked 
examples, a road map, timescales and an IHT 

calculator with one respondent commenting 
that HMRC were good at providing information 
about the more complicated aspects but did 
not provide enough guidance on simpler IHT 
scenarios.

In addition to making recommendations about 
streamlining tax payments, and the issue of 
automated receipts, particular criticism is 
reserved for the catch all Form 100 (mainly 
used to report chargeable lifetime gifts and 
tax charges arising in relevant property trusts), 
with a suggestion that HMRC should split 
the current form so that there is a simple and 
tailored form for each tax charge. 

Other factors

The OTS believes that various other factors 
contribute to the administrative difficulty of 
the probate process, such as the procedural 
differences between different banks and 
financial institutions (including differing rules 
about the amounts that can be released 
without sight of a grant of probate or letters of 
administration).

The OTS points to a lack of guidance on other 
tax issues that arise during the administration 
of an estate, such as those relating to income 
and capital gains tax, and they also highlight  
inconsistency in the quality of Will drafting, 
suggesting that the Will writing market should 
be regulated.

Continued on page 2

The Office of Tax Simplification’s first 
inheritance tax reportWelcome

to the first issue of WHIB 
for 2019. We wish everyone 
a happy new year.

It looks like it might be a busy 
year in the private client world 
with a number of changes 
likely to take place. In this 
issue we examine three of 

these: the Office of Tax Simplification’s report 
on inheritance tax, the review of trust taxation 
and the points that it raises, and forthcoming 
changes for probate with a possible fee increase 
and an alteration to probate procedure.

Our case report looks at a ruling that Berkeley 
Burke had failed to carry out due diligence in 
relation to investment in a self-invested personal 
pension.

Finally we are delighted to welcome former 
Smith & Williamson partner Imogen Lea to our 
Taunton team. We learn more about Imogen and 
her practice.

Our next issue will be in the spring and, in the 
interim, if you have any feedback on any of 
the articles, or wish to suggest topics that you 
would like us to cover, please do get in touch or 
connect with us on Twitter @CWPrivateclient.

Anthony Fairweather

Wealth, Health and Inheritance Briefing
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The second report

The focus of the second report will be to identify and comment on aspects 
of IHT complexity. Respondents’ areas of concern include:

•  The residence nil rate band which “attracted a lot of comment”.

•  The disadvantages encountered by unmarried couples in relation to 
IHT compared to married couples and civil partners.

•  The fact that the value of many exemptions (such as the annual 
exemption and the small gifts exemption) has not been increased 
since the introduction of IHT.

There is confusion about various aspects of IHT including how taper relief 
operates (tapering the amount of tax due rather than the value of the 
gift brought into account on death), the allocation of the nil rate band to 
potentially exempt transfers and the business property relief rules as they 
apply to furnished holiday lettings, and the BPR “wholly or mainly” test 
generally.

The OTS says it has received a number of suggestions that the IHT system 
should be completely over-hauled in favour of a simple and more user-
friendly system, while others have suggested that it should be replaced 
altogether (with the most common suggestion for a replacement being a gift 
tax).

In its second report the OTS will consider further:

•  The reduced rate of IHT

•  The administration of life insurance products and pensions

•  Technical aspects concerning trusts; and

•  The reservation of benefit rules.

The OTS first inheritance tax report - continued
It will be interesting to see how recommendations on the technical aspects 
concerning trusts will dovetail with HMRC’s review of trust taxation. 
Executors and those advising them will no doubt welcome the key 
recommendations made in this report but any implementation may be some 
time away.

For further information please contact:
Erica Burt-Moore 
Partner
0845 209 1748 
erica.burt-moore@clarkewillmott.com

According to the OTS, the overall picture 
is that the administration of an estate is an 
administrative burden and that IHT is an “almost 
uniquely unpopular tax”. 
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Not long after the autumn budget the government announced that it was 
resurrecting the probate fees increase that was indefinitely postponed just 
before the last general election, and popularly known as the “death tax”.
The good news is that the fee increases are not as large as set out in the 
previous version of the legislation implementing this change. An estate 
valued at under £50,000 will now be exempt from any fee. The fees are 
a banded structure, with the amount payable being dependent on the 
estate’s value ranging from £250 for an estate worth between £50,000 and 
£300,000, up to £6000 for an estate with assets valued as exceeding £2 
million.

The biggest reductions over the previously announced increases are 
reserved for fees at the top end of the range, with the fee for the largest 
estates being reduced by 70% from £20,000 to £6,000 while the fees for 
estates valued at between £300,000 and £500,000 are being reduced by 
25%.

The government has previously said that the probate fee increases would 
be offset in many estates by the new residential nil rate band for inheritance 
tax (which when fully in force will exempt a married couple’s property worth 
up to £350,000 from inheritance tax if left to children or grandchildren or 
their spouses). An estate in excess of £2 million will not benefit in full from 
the new allowance, and may not receive it at all depending on how much 
in excess of £2 million it is, so this may be the rationale for the biggest 
reduction in fees being made to those estates. The smallest reductions are, 
however, reserved for those estates where a married couple’s joint estate 
would be inheritance tax free even without the residence nil rate band and 
so will not benefit from a tax reduction.

As the probate service is already self-financing, the fee increases will be a 
cross-subsidy for the rest of the court service, a fact which the government 
acknowledges and which is still regarded as inequitable by many probate 
solicitors. A move in the House of Lords to prevent the statutory instrument 
implementing this change passing into law failed just before Christmas, 
but the Lords passed a motion of regret on the grounds that the increases 
amount to a “stealth tax” and “a misuse of the fee-levying power”.

It is believed that the new fees will come into effect from April this year. 
Couples who are able to transfer assets into joint names might wish 
to do so to reduce the fee due on the first death as much as possible 
and to simplify estate administration, but their overall financial and other 
circumstances should be considered when making any changes, including 
the terms of their Will.

Goodbye to Oaths

The probate fees increase was swiftly followed by changes to the Non-
Contentious Probate Rules, the effect of which is that the oath sworn by 
personal representatives in front of an independent solicitor as part of the 
probate application process is no longer required. In its place is a witness 
statement supported by a statement of truth which only requires signature 
by the executors. In addition, the original Will no longer has to be signed by 
the executors and the solicitor taking the oath. These changes are designed 
to facilitate online applications for grants of probate but in doing so 
dispense with an arcane part of the process, has come to seem decidedly 
old fashioned. 

For further information please contact:
Emma Pope
Partner
0845 209 1823 
emma.pope@clarkewillmott.com

All change on the probate front

mailto:emma.pope%40clarkewillmott.com?subject=
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In 2014 the Financial Ombudsman Service (‘FOS’) held Berkeley Burke 
accountable for failing to carry out appropriate due diligence in relation to 
an investment made by Wayne Charlton. 
Berkeley Burke was the Self Invested Personal Pension (‘SIPP’) provider 
through which the investment was made. Berkeley Burke applied for judicial 
review of the FOS’s decision and, at the end of last year, the High Court 
concluded that the FOS had not erred in law and could not be faulted in its 
decision making. The decision has sent shockwaves throughout the SIPP 
industry as many SIPP providers had considered that such due diligence 
did not fall within their responsibilities.

In 2011, Mr Charlton transferred his pension fund to Berkeley Burke 
with the intention of an ultimate investment in Jatropha trees grown 
in Cambodia. This type of investment is regarded as high-risk, but 
recommendations to invest in such schemes are far from uncommon. We 
are seeing an increasing number of cases of this kind and, in many cases, 
the investments are made via a SIPP. The crucial point of Mr Charlton’s 
complaint was that Berkeley Burke invested his money without looking into 
the investment. It turned out that no trees were grown and there was no 
title over the land; the investment was a scam. Mr Charlton’s pension fund 
was lost.

At the time of writing, the final ruling in a similar case against SIPP provider 
Carey Pensions which proceeded through the courts is awaited. That 
decision may or may not differ to that in Berkeley Burke. Whereas the 
FOS is permitted to make decisions based on what it considers ‘fair and 
reasonable’, the Court in the Carey Pensions case will be bound to make 
its decision based on the applicable law. That said, the Court in Berkeley 
Burke did agree that the FOS was applying existing statutory rules and 
principles so it is at least an indicator of what that Court considered to be 
the applicable law.

In the meantime, the Berkeley Burke decision alone is causing nervousness 
among SIPP providers. Until now, SIPP providers have taken a very 
restricted view of their due diligence obligations and defended claims 
and complaints on that basis. We now know, in terms of the FOS at least 
(subject to any appeal by Berkeley Burke), that they were wrong to take that 
view. The regulator agrees, but also confirmed that the failings in Berkeley 
Burke do not arise from new requirements, rules or obligations upon SIPP 
providers. Indeed, following the decision, the Financial Conduct Authority 
(‘FCA’) has sent out a “Dear CEO” letter to SIPP providers stating, that 

Berkeley Burke is held accountable for failing to 
carry out appropriate due diligence

“These cases deal, among other things, with SIPP operators’ due diligence 
obligations when accepting customers’ investments, and reference the 
Principles for Businesses and / or other rules set out in our Handbook. 
As we stated in our 2013 guidance, these are not new or amended 
requirements, but a reminder of regulatory obligations that came 
into force in April 2007” (our emphasis). 

The ground-breaking element of the Berkeley Burke case is not, therefore, 
any new or enhanced obligation upon SIPP providers, but simply the fact 
that it is the first of its kind to be upheld.

The FCA’s letter advises SIPP providers to consider carefully any impact on 
their ability to meet financial commitments. In other words, SIPP operators 
should be reviewing the investments that they have allowed onto their 
books and the possible financial consequences if they have fallen short in 
respect of due diligence obligations. It seems that a rise in complaints and 
claims is anticipated. The Berkeley Burke decision is likely to encourage 
this, but Mr Charlton’s case is fact-specific. Other claims and complaints 
would be judged on their own facts.

Many of these high-risk investments are unsuitable for the investor and 
ought not to have been recommended.  In its original decision, the FOS 
made it clear that Berkeley Burke did not have a duty to consider the 
personal suitability of the investment for Mr Charlton. We agree; a complaint 
of that kind would fall against the financial adviser. The issue in the Berkeley 
Burke case was that the investment was not appropriate to be within a 
pension at all, and Berkeley Burke ought to have established that. In some 
instances, a complaint may lie against both the financial adviser and SIPP.

For further information please contact:

Philippa Hann
Partner
0845 209 1450 
philippa.hann@clarkewillmott.com 
 
Mamunul Wahid
Solicitor
0845 209 1046 
mamunul.wahid@clarkewillmott.com
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We are very pleased to welcome Imogen Lea to our private capital team in 
Taunton.
Imogen is a chartered tax adviser and was previously a partner in Smith & 
Williamson’s private client department. In this article we find out a little more 
about Imogen and ask her about her expertise and most interesting cases.

What are your particular areas of specialisation and how did you 
come to specialise in those areas?

As a private client practitioner I specialise in anything that may affect 
individuals, including property issues, company sales, UK residence 
matters, later life issues and succession planning (including trusts). My 
interest in this area started when I took a private client elective as part of my 
solicitors’ exams, and it was cemented when I joined the private client team 
of one of the Big Four accountancy firms.

What are the current leading issues in your area of specialisation? 
Which problems come up repeatedly? How can clients avoid these 
problems?

Things are constantly changing in the private client arena. Since I started I 
have seen huge changes including to trusts, the UK residence and domicile 
rules, property and capital gains tax (when I started my training retirement 
relief was still in force). 

It is usual for business owners selling their companies to concentrate on the 
company issues, but they often do not consider their personal position until 
late in the process, sometimes not until after the sale is completed when it 
can be too late for any potential planning. 

A current issue that I see frequently affects non-UK tax residents selling 
UK residential property. Since April 2015 there has been a requirement for 
non-residents to report disposals to HMRC, which may incur a late filing 
penalty. The main way to combat this is to make the individuals (and any 
UK professionals who may advise them) aware of the requirement.

What, in your view, is the most important action that a person can 
take in relation to their tax affairs?

Talk to a professional regularly. Our personal affairs are becoming 
increasingly complicated and laws are constantly changing. By speaking 
to a professional (either a solicitor, accountant or independent financial 
adviser), individuals will be able to keep on top of their legal and financial 
affairs and plan for the longer term.

What do you find are the most interesting and enjoyable aspects of 
your job?

It is a complete mix. I thoroughly enjoying working with people – everyone 
is different and we all have our own issues; but we also have our own 
views on how to manage those issues. I find it really interesting to meet 
people and understand what they are trying to do, and then (with their other 
advisers) come up with solutions to achieve this. 

For example, a case that started 
with the review of a Will resolved 
a number of family issues. 
Because the estate included a 
long established family business, 
the Will favoured one sibling over 
his brother and sister, although 
it was clear that this was never 
the intention of their late mother. 
I got to know each of the siblings 
and their personal situations. We 
discussed various and increasingly 
complicated structures to make the 
position fairer, but I also suggested 
a very simple solution: that one 
brother should buy his siblings out of the business. The siblings all liked and 
pursued this option as it suited each of them and their situations.

What was your most interesting case?

This really is tricky as I have worked with many interesting people in a wide 
variety of situations.

One relatively recent case involved two director shareholders selling their 
business which would fully exhaust the entrepreneurs’ relief limit for each 
of them. The case was interesting as there were so many parts to it. The 
two directors had very different personal situations. The work included a 
full review of the availability of entrepreneurs’ relief and the capital gains tax 
position, the establishment of a trust prior to any contracts being signed, 
advice on charitable donations and charitable foundations, discussions 
about whether to be self-employed or employed in the future and guidance 
about further property purchases. The matter involved working with other 
advisers to look at future planning including pensions, EIS, further trusts, 
LPAs and Wills.

What do you feel are your best personal attributes for dealing with 
tax work?

I believe it is the ability to listen to and take on-board a person’s interests 
and needs and not assuming that the tax position is the most important 
part.

What do you like to do when you are not at work?

My children are aged 10 and 9, so they keep me busy, and we have two 
cats. When I have the chance I am learning French (which is more fun now 
than when I did my GCSEs) and gradually renovating our house.

You can contact Imogen at our Taunton office on 0845 209 1538 or at 
imogen.lea@clarkewillmott.com

Imogen Lea joins our Taunton team

mailto:imogen.lea%40clarkewillmott.com?subject=


tax at 18% (up to 6% every ten years) compared to an individual’s 
inheritance tax charge on death of 40%.

Other concerns include the ability of a trust to claim 
principal private residence relief from capital gains tax 

if a beneficiary is living in a trust property, although 
the proceeds of sale of the property might be 
used for the benefit of another beneficiary; 
and the fact that trustees can deduct trust 
management expenses from income so 
reducing income tax liabilities.

The document also highlights a rule where, if 
a trust’s receipts are regarded as capital, they 
will be subject only to the basic rate of income 
tax; this has the effect that taxation at the special 

trust rates or at the beneficiaries’ marginal rates is 
avoided. The government’s view is that this offends 

the neutrality principle.

Finally, the government is concerned that the courts’ 
powers to construe trust deeds might result in unfair tax 

outcomes. For example, the courts may construe the settlor’s 
intention in a way that results in a lower overall tax liability. 

This section of the review document reads like a “hit list” on the part of 
HMRC and begs several questions: is the expression of concern about 
additional nil rate bands being obtained when transfers into trust are made 
every seven years, a hint of a possible return to the single settlement nil 
rate band as was suggested before the same day addition rules were 
introduced? Given the comments in the document, could the review 
presage an increase to the rate of the relevant property trust periodic 
charge? 

Simplicity

The government’s aim is that the complexity of trust taxation should not 
discourage the use of trusts where appropriate. It mentions four particular 
examples: 

•  the complexity of tax rules for vulnerable beneficiary trusts set up for 
disabled individuals; 

•  the necessity for trustees to liaise with the settlor and beneficiaries to 
ensure all tax is paid;

•  the “unduly onerous” income tax administration rules for small trusts; 
and 

•  the fact that some agents during their research indicated that the 
costs of calculating the amount of the periodic charge can exceed the 
tax payable.

Responses to the consultation should be submitted by 28 February 2019 
and we will report further in due course.

For further information please contact:
Paul Davies
Partner
0845 209 1783 
paul.davies@clarkewillmott.com
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The promised review of trust taxation has now been published by the 
government together with some commissioned research on the way trusts 
are used by taxpayers. 
At this stage the government is seeking evidence and views, but 
there are no proposals as such in the review document. 
There are, however, some hints as to what may be on 
the government’s radar for reform, largely because, in 
HMRC’s view, some current aspects of trust taxation 
do not achieve neutral tax treatment between 
trusts and individual taxpayers.

The research

This concludes that there are four main reasons 
why individuals use trusts: protection (generally 
of others), protection from taxes, control and 
flexibility. The reduction of inheritance tax is a 
key driver behind setting up trusts and many 
of those interviewed intimated that had a trust 
structure not been available they would not have 
made the gift, as an outright gift to the recipient 
was not an attractive proposition. Any reduction in 
other taxes was regarded as an incidental benefit.

Discretionary trusts were the most widely used form of trust 
for those who took part in the research, but the clients creating 
these trusts had limited understanding of how periodic charges are 
calculated. Generally clients relied heavily on advisers to point them in the 
right direction.

The review document

The government’s stated aim is to ensure that trust taxation is clear, 
transparent and easy to understand, and that it does not produce unfair 
outcomes or “facilitate tax avoidance or evasion”. The review document 
seems particularly concerned that non-resident trusts might be used for tax 
avoidance purposes and states that the government has some concerns 
about their use. 

In the government’s view the trust tax system should be tested against 
three principles: transparency, fairness and neutrality, and simplicity. 

Transparency

It is acknowledged that the Common Reporting Standard, the Trust 
Registration Service, and the extension to this that will be brought about by 
the 5th Anti-Money Laundering Directive, have gone some way to making 
the beneficial ownership of trusts more transparent.  The consultation 
document asks for views on how transparency can be further enhanced 
with particular questions being raised in connection with off-shore trusts.

Fairness and neutrality

In considering the fairness and neutrality principle, there are some hints 
of what future legislation may contain. The government believes that 
trusts should be tax neutral so that their use is neither discouraged nor 
incentivised. In other words a trust should be in the same position as an 
individual taxpayer. 

The document outlines the ways in which the government considers that 
trusts may have an advantage. These include the ability to transfer assets 
up to the value of the IHT nil rate band to a trust every seven years, thereby 
obtaining (in the government’s view) additional nil rate bands; and the fact 
that every thirty years a relevant property trust will broadly pay inheritance 

What changes might be coming to trust taxation?
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