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Welcome to our first newsletter of 2019. In this issue we look at the Homes 
(Fitness for Human Habitation) Act which comes into force in just a few 
weeks time, as well as Brexit clauses in construction contracts, how 
dynamic purchasing systems inter-relate with s.20 consultation, the impact 
of a Court of Appeal decision on development agreements and Right to 
Buy exclusions. 
We are delighted that our Rights of Light seminar held in our London office 
earlier this month was so well received. As a result we are hoping to re-run 
this seminar in our Manchester office later this year. 

Our annual programme of social housing conferences kicks off on Tuesday 
5 February in Bristol. Our team will be presenting on a range of current 
issues including the impact of the Faraday decision, the pros and cons of 
modular housing and how working with local authorities is changing. We 
are delighted to be joined by guest speakers Jonathan Layzell, Executive 
Director of Development at Stonewater Limited who will be talking about 
Stonewater’s development programme and their future plans and barrister 
Simon Taylor of Keating Chambers will give his take on the Faraday case. 
We only have a few spaces left but I hope you can join us for what should 
be a very interesting event and I look forward to meeting many of you at 
our drinks reception afterwards. For those in other areas of the country, 
our Cardiff conference will be held in May and I’m delighted to announce 
that we will be holding our first social housing conference in Manchester, 
in September. Please look out for further details coming soon. Finally (in 
terms of events), if you are attending NHF’s Housing Finance Conference 
& Exhibition in Liverpool on 20-21 March, please do come and say hello to 
our team on stand 402. 

Our team continues to go from strength of strength and I am delighted to 
announce that Aaron Macauley and Megan Churchill are moving to our 
Manchester office in March. Both specialise in property issues including 
development and leasehold and will sit alongside our well established 
Housing Management team in our Manchester office. We have also been 
joined by Leticia Mandra in our Bristol office who has substantial planning 
experience and bolsters our planning presence in the South West. 

For further information please contact:
Kary Withers 
Social Housing Sector Leader
0345 209 1469 
kary.withers@clarkewillmott.com

Date for your diary:

•  5 February – Social Housing Conference, Bristol

•  14 February – Fitness for Habitation Act seminar, London

•  27 February – Essential training for in–house lawyers, London

•  12 March – Housing Management Seminar, Southampton

•  13 March – Housing Management Seminar, Taunton

•  19 March – Housing Management Seminar, Manchester

•  26 March – Housing Management Seminar, London

•  28 March – Housing Management Seminar, Bristol

•  2 April – Housing Delivery drinks, Bristol

•  23 May – Social Housing Conference, Cardiff

•  19 September – Social Housing Conference, Manchester

For more details, please email events@clarkewillmott.com
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The Homes (Fitness for Human Habitation) Act 2018 (“the Act”) comes 
into force on 20 March 2019 and applies to all private and social housing 
residential tenancies in England entered into after this date. Tenancies in 
Wales are already subject to similar provisions contained in the Renting 
Homes (Wales) Act 2016.
The Act will also apply to fixed term tenancies entered into before 20 March 
2019 and which will continue as statutory periodic tenancies on or after 20 
March 2019 - so landlords are likely to be affected by the Act as soon as it 
comes in to force.

Is it anything new?

We’ve had fitness for habitation legislation for more than half a century. 
However, the legislation introducing the concept of homes being fit 
for human habitation applied only to dwellings where the rent did not 
exceed £82 p/a in London (or £52 p/a outside London) - so this concept 
evaporated almost as quickly as it was introduced.

Is it necessary?

Tenants already have statutory protection to ensure that their homes are 
free from disrepair and they enjoy various remedies available to them to 
compel a landlord to put a property into good repair, and to claim damages.

Further, a local authority enjoys various powers to take enforcement action 
against landlords who are in breach of any health and safety requirements 
that fall outside the scope of disrepair legislation, such as overcrowding or 
dirty conditions.

Why was it passed?

Current legislation in general obliges a landlord to only keep in repair 
the structure and exterior of a property, the ‘installations’ for water, gas, 
electricity and sanitation and the installations for heating and hot water. 
So at first glance all the basic needs for habitation and everything a tenant 
could need (and want). 

However, what about things like facilities for preparation and cooking of 
food, the layout of their home or even access to natural light? And more 
significantly, what about the communal areas whose state of repair has 
often been viewed as unimportant because they are outside the tenant’s 
home (and outside the scope of the legislation)? 

The Grenfell Tower fire highlighted the issues tenants faced in trying to make 
their homes safer and it is now widely accepted that there was inadequate 
legislation for affected tenants to rely on in order to bring about change.

The Act brings such issues within the scope of the landlord’s statutory 
repairing obligation so that landlords will no longer be able to ignore 
condensation issues attributable to a tenant, a request for more kitchen 
worktop space to prepare meals or a demand for an extra window in a dark 
room. Some may say that the Act imposes obligations on a landlord that 
might have previously been considered to be discretionary improvements. 
But the key aim of the Act is to improve housing conditions generally and 
give tenants the power to make landlords keep communal areas in good 
repair. For example emergency lighting, fire doors or sprinklers - and to 
recognize that a tenant’s home goes far beyond the walls within which 
they live, eat and sleep. This also means that a tenant would not need to 
rely on a Local Authority to exercise any enforcement powers to improve 
conditions, because a tenant will now be able to seek an order for specific 
performance (or in some cases a mandatory injunction) against a landlord in 
alleged breach of the Act.

Homes (Fitness for Human 
Habitation) Act 2018: A change to the 
disrepair landscape?

What are the likely implications?

The Act changes the law rather than the procedure, so there is unlikely 
to be a change in the way claims for disrepair are currently brought 
against landlords i.e. the pre-action protocol will still apply, as will the Civil 
Procedure Rules. However, without doubt there is likely to be a general 
increase in claims for disrepair as the scope of disrepair is widened and 
the need for expert evidence to corroborate more straightforward cases is 
lessened. 

We are likely to see an increase in the number of litigants in person as it 
will become easier to bring cases for disrepair which are less technical in 
nature and involve defects which may have previously been considered to 
be improvements. 

Since damages have always been a discretionary remedy, there is unlikely 
to be a change in the way damages are calculated for any breaches of the 
Act, although no doubt precedents will emerge as cases are resolved in the 
next few years.

Because the Act poses the question of whether something is reasonably 
suitable for a tenant’s habitation there is likely to be disagreement between 
landlords and tenants as to the extent to which the Act applies to a 
particular circumstance, as inevitably each will have their own idea of what 
is reasonably suitable for human habitation.

Is it all bad for landlords?

Most landlords go over and above the current disrepair legislation and agree 
- whether through their policies and/or tenancy agreements - to ensure 
that tenant’s homes have more than just the basics; so those landlords are 
unlikely to be significantly impacted by the Act.

The Act does not cover anything that a tenant is able to remove - for 
example their own property or possessions - so landlords need not worry 
about maintaining any electrical appliances or furniture which they have not 
supplied.

Further, landlords should not fall foul of the Act if; any problem or defect is 
attributable to a failure of the tenant to look after their home in a “tenant-
like” manner, if the landlord requires consent from a superior landlord to 
carry out any works and that consent is not forthcoming or if a problem 
or defect is caused by unforeseen circumstances such as a flood, fire or 
storm.

For further information please contact:
Danny Dedman
Associate
0345 209 1571 
danny.dedman@clarkewillmott.com

The Grenfell Tower fire highlighted the 
issues tenants faced in trying to make 
their homes safer...
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Whilst we completely understand the sentiment behind ‘Bored with 
Brexit?’1, an important issue for Housing Associations is to consider 
potential implications, risk reduction and management strategies, and the 
question ‘Should we be including Brexit clauses in our contracts?’
We have certainly been including Brexit clauses for clients in various 
forms of contract (incl. JCT building contracts, professional appointments, 
bespoke pro formas and the like). 

So what are ‘Brexit clauses’ and what do they do? Commonly they cover:

•  an agreement to renegotiate where additional resources are required 
due to a Brexit related change (e.g. materials inefficiencies clause) – to 
achieve clarity rather than a ‘back door’ final account and loss and 
expense and delay claims at the end of the project; and

•  provisions which deal with consequences and impact on contract 
delivery which are so significant that termination (rather than 
renegotiation) is appropriate – again avoiding the need to ‘shoe horn’ 
extreme Brexit circumstances into existing clauses undersigned for 
such scenarios and the resulting risk of ambiguity and dispute.

Some immediately apparent and obvious advantages are the ability to 
expressly agree and deal with:

•  scenarios where a defined Brexit event has led to a substantial 
adverse impact on delivery; an increase in costs of a parties’ 
agreed percentage or deviation from usual market value; a new / 
unforeseeable trade tariff; a requirement for additional licenses or 
consents with additional consequential time and cost involved or 
conversely unanticipated delays; significant currency fluctuations of 
imported goods or materials which are critical or with significant lead in 
order times for alternatives); and

•  it gives the parties an opportunity to expressly state what does not 
constitute a ‘Brexit Trigger Event’ (i.e. does not entitle a party to extra 
time, money, loss and expense, renegotiated price and/or termination 
of the contract).

So whilst, granted, this may not avoid the usual arguments surrounding 
‘facts’ and ‘evidence’ (i.e. was this a Brexit caused issue or poor planning 
and/or project management), the onus will still fall on the claiming party 
to provide sufficient evidence (e.g. that the ‘Brexit Trigger Event’ occurred 
and that this caused the delay or additional cost in question), and provide 
additional clarity surrounding pre-agreed parameters to work within. 

In other words, at a time where there plenty of ‘known unknowns’2, Brexit 
clauses do provide an opportunity to at least attempt to address some 
of the potential risks we can identify and provide clarity as to the parties’ 
agreed approach in certain circumstances.

For those of you who caught it, Building Magazine also ran an interesting 
piece recently3 on some of the ‘wider potential implications of Brexit for 
construction’. This covered:

•  the all too familiar discussions surrounding concerns over resourcing 
labour, shortage in particular materials, increased costs generally and 
impact on funding (see above comments on Brexit clauses which 
should go some way to providing certainty); and

•  what happens to those disputes where formal proceedings are 
unavoidable and the enforcement of judgments by other jurisdictions 
is required; now with increasing questions over reciprocity and cost of 
enforcement. 

Arguably this all points to the need for more proactive project management, 
earlier party communication over ‘bumps in the road’ and a greater focus 
on mediation and other ADR. 

In other words, a move away from the ‘smash and grab’ adjudications 
which have grabbed construction headlines for so long. Indeed 2018 was 
an interesting year for adjudication, with some only ‘partial’ enforcements 
and ‘not for insolvency’ judgments. 

Then again, maybe that is just the construction mediator in me talking. 

The answer in simple terms, is that on some issues, we will have to wait 
and see.

For further information please contact:

Anna-Liisa Blanks-Walden 
Partner, contentious construction and accredited Mediator
0345 209 1354
anna-liisa.blanks-walden@clarkewillmott.com 
 
Stuart Wilson 
Partner, non-contentious construction
0345 209 1598
stuart.wilson@clarkewillmott.com
 

1 Sunday Times ‘Home – Market’ article Sunday 27 January 2019

2 ‘…as we know, there are known knowns; there are things we know we know. We also know there 
are known unknowns; that is to say we know there are some things we do not know. But there are 
also unknown unknowns—the ones we don’t know we don’t know…it is the latter category that tend 
to be the difficult ones’. The United States Secretary of Defence, Donald Rumsfeld, 12 February 2002

3 Dispute Resolution After Brexit’, Building Magazine 11 January 2019

Brexit clauses (& other thoughts)
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In the case of Milton Keynes Council v Bailey [2018] UKUT 207 (LC), 
the First Tier Tribunal (Property Chamber) (‘the FTT’) allowed the appeal 
determining that the statutory exception criteria under Part V had not been 
met and that the Council could not refuse Mr Bailey’s request to buy the 
freehold.

The Council appealed the FTT’s decision with the permission of the Deputy 
President, who determined that the appeal would review the FTT’s decision.

The FTT’s decision to allow the appeal by Mr Bailey was made on the basis 
that whilst points a) to d) and f) of Circular 07/2004 had been satisfied, they 
did not believe that point e) had been satisfied.

The primary source of space heating at the property is an eco-biomass 
WindHager boiler to radiators run on bulk wood pellets. The heating system 
is programmable and can be left unattended overnight. The pellets are 
delivered in 15kg bags which are stored in a large plastic receptacle outside 
the back door. There is also a secondary heating system in the living room 
of an electric thermostatic convector and in the bathroom of an electric hot 
air heater. 

The Council had previously confirmed that whilst a frail elderly person would 
have difficulties in loading the hopper with the pellets, the Council had 
arranged for a contractor to visit the appeal property once or twice a week 
to fill the boiler, and said that it would replace the boiler with an electric 
equivalent if it became particularly problematic. 

Whilst the FTT accepted that the last two bullet points of e) above had 
been satisfied, they felt that the fuelling arrangements were not ‘particularly 
suitable for occupation by elderly persons’. The FTT considered that the 
level of manual handling required to operate the heating system exceeded 
that which an elderly person would undertake. They also found that the 
single thermostatic convector type wall mounted electric heater at one end 
of the living room was an insufficient substitute to meet the criteria. 

Upon review of the FTT’s decision, it was found that the FTT:

•  had wrongly interpreted and applied the law. 

•  had applied an improperly restrictive approach. Circular 07/2004 
merely provides guidance, it does not provide a mandatory set of 
criteria additional to paragraph 11 of Schedule 5 of the Act.

•  did not have regard to relevant considerations.

•  left evidence out of account.

•  proceeded on a false or hypothetical basis that the tenant had to 
manage the hopper on his own.

•  was not entitled to conclude that elderly people as a class would not 
be able to load the hopper.

The Council’s renewed application to the Tribunal was granted by the 
Deputy President on 3 November 2017, and Mr Bailey’s application to 
exercise his right to buy was refused on the basis that the property was 
‘particularly suitable for elderly persons’. 

This case highlights that not all of the points noted in the Circular have to 
be met, and that the ‘bigger picture’ is more important. It should assist RPs 
reviewing right to buy applications to avoid the risks of taking too narrow a 
view of the effect of a single specific factor when identifying whether or not 
a property falls under the ‘exceptions’ rule.

For further information please contact:
Hayley Holland
Social Housing Conveyancing Manager
0345 209 1727
hayley.holland@clarkewillmott.com

It is important for RPs to be aware of the exclusions in respect of Right to 
Buy. Whilst the Housing Act 1985 (‘the Act’) gives most qualifying tenants 
in public sector housing the right to buy the freehold interest in their home, 
there are exclusions which prevent tenants of certain types of housing from 
exercising their right to buy. The exclusions are set out in Schedule 5 of 
the Act and include certain dwelling houses for the disabled and for elderly 
persons. 

It can be difficult to ascertain whether a property could be excluded under 
the Act even when being guided by the Act and the Circulars issued by the 
Secretary of State.

In a recent case of Milton Keynes Council v Bailey [2018] UKUT 207 (LC), 
a rare appeal was made under the right to buy legislation by the tenant, 
Mr Bailey, whose application was rejected by Milton Keynes Council (‘the 
Council’), his landlord, on the basis that the property was particularly 
suitable for elderly persons. Paragraph 11 of Schedule 5 of the Act states:

“11.—

(1) The right to buy does not arise if the dwelling-house

(a) is particularly suitable, having regard to its location, size, design, heating 
system and other features, for occupation by elderly persons, and

(b) was let to the tenant or a predecessor in title of his for occupation by a 
person who was aged 60 or more (whether the tenant or predecessor or 
another person).

(2) In determining whether a dwelling is particularly suitable, no regard 
shall be had to the presence of any feature provided by the tenant or a 
predecessor in title of his.

……”

Circular 07/2004 outlined the main points on which the Secretary of State 
would normally be expected to be satisfied in considering applications 
made under paragraph 11 of Schedule 5:

A.  Ease of access on foot to the dwelling

• Number and size (in particular height) and curvature of any steps 
leading up to dwelling, any steps in the immediate vicinity which need 
to be used to access the dwelling;

• Presence of handrails or other means of support, alongside any 
steps mentioned above; and

• Gradient of ramps, paths, pavements or other means of access to 
the dwelling and in its immediate vicinity which need to be used to 
access the dwelling. 

It is regarded as easy access if it is necessary to climb 3 or more steps and 
there is no handrail.

B.  Accommodation should normally be on 1 level. If more, Secretary of 
State is unlikely to regard the dwelling as being suitable for occupation 
by an elderly person. Exceptions may be made if there is a stair-lift or 
similar device provided by the landlord.

C.  In cases of a flat, there should be access by a lift which is available at 
all times (except in cases of maintenance of occasional breakdowns).

D.  No more than 2 bedrooms, designated as such in the tenancy 
agreement.

E.  There should be heating arrangements which:

•  Function reliably;

•  Provide heat to at least the living room and 1 bedroom; and

•  May safely be left on overnight.

F.  It should be located reasonably convenient for shops and public 
transport, having regard for the nature of the area.

Right to Buy exclusions
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After the judgment in R (Faraday Development Limited) v West Berkshire 
Council & Another [2016] EWHC 2166 (Admin) was handed down in 2016, 
many legal commentators were quick to assert that the judgment of Mr 
Justice Holgate in the Planning Court set out detailed guidance on how a 
land development agreement with a public body could be structured so 
that the resulting contract did not fall within public procurement legislation. 
Clarity at last.
This was, with hindsight, a case of premature adjudication. Following 
an appeal by Faraday, the Court of Appeal then proceeded to robustly 
overturn the judgment at first instance in a detailed judgment which was 
handed down on 14 November 2018: Faraday Development Limited v West 
Berkshire District Council [2018] EWCA 2532.

The litigation at the Planning Court and the Court of Appeal concerned a 
contract in relation to the potential development of an industrial estate on 
London Road in Newbury. St Modwen was appointed as West Berkshire’s 
development partner in a tender process which was not compliant with 
the terms of the Public Contracts Regulations 2006. The contract provided 
St Modwen with an option to acquire the land at a future date, and to 
undertake works on the land based on project plans to be submitted to a 
steering group for approval. If certain conditions were satisfied, the steering 
group would allow St. Modwen to exercise options to draw down plots of 
land for development on the basis of long leasehold interests. 

West Berkshire viewed that the contract in question was exempt from the 
Public Contracts Regulations 2006 as it was a “land transaction” and not 
a contract for “works” or “services”. It clearly took the view, presumably 
on the basis of legal advice, that the contract itself was an exempt land 
transaction as it merely provided St Modwen with an option to develop 
which it was not obliged to exercise and which also could not be unilaterally 
enforced as an enforceable obligation by West Berkshire. However, it also 
took the precaution of issuing a VEAT notice which referred to the contract 
as being an “exempt land transaction”.

Mr Justice Holgate agreed with the case put forward by West Berkshire 
and ruled that the contract was not subject to the requirements of Public 
Contracts Regulations 2006. 

The Court of Appeal disagreed. It stated that the transaction (the contract 
and resulting options) should be looked at as a whole in relation to not 
just their terms, but also their effect in accordance with EU procurement 
law: Helmut Muller GmbH (C-451/08) and Region Hannover (C-51-15). 
The manner in which the contractual relations between West Berkshire 
and St Modwen had been constructed drove a coach and horses through 
public procurement requirements. Although making it clear that West 
Berkshire had not deliberately flouted the law but had acted in good faith by 
entering into the development agreement, the Court found that “the council 
effectively agreed to act unlawfully in the future. In effect, it committed itself 
to acting in breach of the legislative regime for procurement” (Lord Justice 
Lindblom at paragraph 62). The Court of Appeal found that a “public 
works” contract would include a development agreement which only had 
contingent obligations on the developer to carry out the works. 

The Court of Appeal was also highly critical of the manner in which West 
Berkshire had issued the VEAT Notice. This was described as being 
“incorrect, or at best misleading”. To refer to the contract as an “exempt 
land transaction” was incorrect when in reality it contained “intricate 
provisions for the design and execution of a large development”.

In our view the Court of Appeal’s judgment was correct, not only as a 
matter of law but as a matter of common sense. It is also highly likely that 
similar transactions in the future would fall foul of the Public Contracts 
Regulations 2015.

For further information please contact:
Richard Moore 
Partner
0345 209 1087
richard.moore@clarkewillmott.com

Procurement update: Faraday Development 
Limited v West Berkshire Council
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If you would like to receive future editions of our Social Housing Newsletter or if you have any comments or suggestions for the newsletter please 
contact our editor, Emma Kitchen: emma.kitchen@clarkewillmott.com

clarkewillmott.com Great service... Great people...
Clarke Willmott LLP is a limited liability partnership registered in England and Wales with registration number OC344818. It is authorised and regulated by the Solicitors Regulation Authority (SRA 
number 510689), whose rules can be found at http://www.sra.org.uk/handbook/. Its registered office is 1 Georges Square, Bath Street, Bristol, BS1 6BA. Any reference to a ‘partner’ is to a member 
of Clarke Willmott LLP or an employee or consultant who is a lawyer with equivalent standing and qualifications and is not a reference to a partner in a partnership. The articles in this
briefing are not intended to be definitive statements of the law but instead provide general guidance.

Overview of the DPS System

A Dynamic Purchasing System (DPS) is an electronic system used primarily 
by public bodies to purchase commonly used goods, works or services. 
It acts as an electronic database, usually set up and maintained by a 
third party company, which allows users to access a pool of pre-qualified 
suppliers and contractors. Users enter in the details of the contracting work 
that is needed, such as type of work, timeframe and budget, and the DPS 
system lists contractors or suppliers that can deliver the work for the best 
value.

DPS is regularly used by Registered providers for fire safety and major 
works and to procure electricity. The key question becomes whether or not 
using a DPS will dispense with the need to consult under section 20?

The Requirement to Consult pursuant to s.20

Under section 20 Landlord and Tenant Act 1985, landlords are under a 
statutory duty to consult with the leaseholders before carrying out certain 
works or entering into long term agreements. As part of the process 
leaseholders can nominate their own contractor. 

Does using DPS mean a landlord can avoid the section 20 
Consultation Requirements?

Contrary to popular opinion, the DPS does not remove a landlord’s 
requirement to consult under section 20; however, the use of DPS will make 
it more difficult for leaseholders to prove charges are unreasonable, enables 
landlords to demonstrate best value and may mean less administrative 
work, ultimately saving time and money in the process.

Dynamic Purchasing Systems: One 
less stress or consultation mess?

The future

DPS will remain a useful tool for landlords in conjunction with the section 
20 process, but it should not be seen as a way of evading consultation 
requirements by the back-door. Landlords are well advised to review their 
current methods in the tender process to ascertain if rolling out the DPS 
would make consultation more efficient and reduce costs and put in place a 
process to enable timings to work. Obtaining dispensation from the Tribunal 
to avoid consulting leaseholders often takes several months (even without a 
hearing) and if an RP is not going to consult we recommend dispensation is 
obtained in advance of any expenditure being incurred. If DPS is being used 
alongside s.20 then landlords would be advised to take note of timings as 
the time limits in a s.20 consultation cannot be reduced.

For further information please contact:

Nathan Greaves
Associate
0345 209 1446
nathan.greaves@clarkewillmott.com 
 
Kary Withers
Partner
0345 209 1469
kary.withers@clarkewillmott.com
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