
Employment tribunal fees were introduced with 
the intention to reduce the number of claims 
being brought before the tribunals. 
The fees were abolished in 2017 on the basis 
that they acted as a barrier to justice. The 
Ministry of Justice has announced that it 
will look at reinstating tribunal fees at a level 
that balances funding the court system with 
allowing access to justice. 

The Supreme Court declared employment 
tribunal fees unlawful and abolished them in R 
(on the application of Unison) v Lord Chancellor 
(“Unison”) in 2017. It was determined that 
fees had risen to the point where they were 
preventing people on lower incomes from 
bringing claims. 

Employment tribunal fees were initially 
introduced in 2013 in an attempt to control 
the number of claims that were brought to 
the tribunals and to deter those with weak 
cases from bringing a claim at all. At this time, 
fees started at around £160 to bring a claim. 
However, depending on how far the claim 
progressed, it was possible for claimants to be 
faced with fees of up to £1,200. 

After the introduction of tribunal fees, the 
number of cases drastically reduced. Sex 
discrimination claims dropped by around 85% 
and overall the number of claims brought to 
employment tribunals reduced by around 
65%. Less claims meant a reduced need for 
administrative support and in addition many 
judges chose to leave their positions. 

Since tribunal fees were removed, the 
tribunals are now dealing with an influx of 
employment disputes and complaints but 
are under-resourced to deal with them. Since 
tribunal fees were abolished, there has been 
an increase of 24% in the number of claims 
lodged at the tribunal (109,685 claims were 
lodged in 2017/18 compared with 88,476 in 
2016/17) and more complex cases are unlikely 
to be heard until 2020 or even 2021. 

Without tribunal fees the prospects of settling 
a dispute between the parties outside the 
tribunal system may be significantly hindered. 
Claimants may prefer to take their chances at a 
tribunal especially considering there are no fees 
to act as a deterrent. 

Since Unison, the Government has been 
in the process of refunding claimants who 
paid tribunal fees. It is estimated that this will 
amount to a total of £32 million in refunds and 
so far the cost has reached £7.1 million in 
2016/17 and £15.8 million since April 2018. 

The Supreme Court did not rule that tribunal 
fees were unlawful in principle, only that 
tribunal fees at the time of the Unison decision 
were so high that they hindered access to 
justice. It is therefore likely that if tribunal fees 
are reintroduced they will be significantly lower 
than they were in 2017. The Ministry of Justice 
has said that they would look at putting in 
place a system whereby those who cannot 
afford tribunal fees would be exempt.

Government may reinstate 
tribunal fees
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In the latest gig economy decision, the claimant private hire drivers in 
Addison Lee v Lange and ors (UKEAT/0037/18/BA) were confirmed to be 
workers and not self-employed independent contractors as stated in their 
contracts. 
Employers cannot treat individuals as workers without giving them the 
corresponding statutory rights, such as the national minimum wage and 
holiday pay. In this case, Addison Lee (“AL”) had contracts with its drivers 
which gave them independent contractor status meaning they had no 
entitlement to workers’ rights. However the expectations that AL had of 
its drivers were more akin to them having worker status. For instance, AL 
required them to perform any work assigned to them personally and did not 
allow them to substitute another person to complete the work for them. 

Employee or worker status has become increasingly difficult to determine 
due to the rise in new ways of working. The gig economy has been very 
popular as it allows individuals the flexibility to perform services for multiple 
employers as and when they choose. However, this flexibility has led to an 
assumption that individuals working in the gig economy are self-employed. 
A string of tribunal decisions in the past couple of years indicates that the 
majority of those working in the gig economy are in fact workers but it will 
ultimately depend on the circumstances of each individual situation. 

Determining worker status

In this case, there were several indicators that the drivers were workers, 
including the following:

•  The drivers were personally obliged to perform the work themselves;

•  They had no power or right to substitute another to perform their work 
for them;

•  AL had a strict recruitment process;

•  The drivers received training from AL to get them to the required high 
standard;

•  During busy periods, the drivers were required to work six day weeks 
and long hours;

Driving the decision home: Addison 
Lee drivers confirmed as workers

•  The vast majority of the drivers drove cars displaying AL’s branding 
and were held out as their representatives;

•  AL imposed a strict dress code and rules to be followed whilst driving 
a customer. This included, for example, restrictions on topics that 
could be discussed with the customer.

AL argued that the drivers were allowed to work for other companies but 
chose not to and that they were merely encouraged to work long hours. 

The Employment Tribunal held that the claimant drivers were workers 
in spite of the written contract which stated that they were independent 
contractors. This decision was based on the level of control AL exercised 
over the drivers, evidenced by the factors listed above.

The EAT upheld this decision in November 2018 on the basis that the 
contract did not accurately reflect the true relationship between AL and the 
claimants. The claimants had to accept the jobs allocated to them whilst 
they were logged into AL’s apps and if they did not there were sanctions. As 
the claimants had no right to substitute another in their place to perform the 
work, it follows that the claimants had to perform the work personally which 
is consistent with worker status and not with independent contractor status. 

This case is a reminder that written contracts can and will be overlooked 
if they do not accurately reflect the reality of the arrangement between the 
parties and working practices. Employers should take advice on worker 
or employee status as attempting to exclude worker status in a contract 
will not be effective if the individual is deemed to be a worker or employee 
in light of all the circumstances. The contract should reflect the reality of 
the relationship and the Courts/Tribunals (and HMRC) will scrutinise what 
actually happens in practice.
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The case of Evans v Xactly has given guidance on the importance of the 
surrounding facts when deciding what constitutes harassment in the 
workplace.
Legally, harassment is unwanted conduct related to a protected 
characteristic which has the purpose of violating a person’s dignity or 
creating an intimidating, hostile, degrading, humiliating or offensive 
environment.

The facts

Mr Evans had been employed in a sales representative position for just 
under a year when he was dismissed for poor performance. He proceeded 
to bring a number of claims forward, including harassment, discrimination 
and victimisation on the grounds of disability and race. An employment 
tribunal had previously rejected these claims and found that the employer’s 
reason for dismissal was genuine.

The Claimant had brought the harassment claim on the ground that he 
had been called a “fat ginger pikey” at least once. Mr Evans was sensitive 
in regards to his weight and was diabetic. The Tribunal found that his 
colleagues knew about the Claimant’s diabetes as he regularly injected 
himself at work with which nobody had any issue. Importantly, Mr Evans did 
not allege any specific negative comments regarding the disability itself. 

Mr Evans had strong links with the traveller community. In the workplace, 
the Claimant’s close friend and colleague knew about his connection 
with this community. However, respondent witnesses said they had no 
knowledge of this. Furthermore, when the claimant needed time off to go 
to the funeral of a close friend, his line manager could not remember being 
told or knowing that the aforementioned friend was a traveller.

In spring 2016, the Claimant’s team were under pressure concerning 
sales. The line manager, Mr Castley, spoke to the team regarding the poor 
sales and mentioned the poor sales of the Claimant (and another) at a 
meeting. Poor performance and an inability to take guidance, training or to 
acknowledge room for improvement eventually led to Mr Castley deciding 
he wanted to terminate Mr Evans’ employment. However, on receiving HR 
advice, a performance improvement plan was initiated first.

The Claimant then brought a grievance, having been called “pikey” by a 
friend of his at work. During the investigation of the grievance, the Claimant 
attempted to negotiate an exit package. At the hearing it became 
apparent that the Respondent had been willing to offer £5,000 
whereas the Claimant was holding out for a figure in the region 
of £78,000. Negotiations broke down and the Claimant was 
dismissed.

Culture and context of the allegations

The Employment Appeals Tribunal (EAT) examined the 
tribunal’s analysis of the office culture, the context of the 
allegations, the relationship between the Claimant and his 
colleagues who had allegedly been responsible for 
the comments and the behaviour alleged to 
amount to harassment.

The office culture was one of banter and teasing which the tribunal found 
was not unusual in a sales environment. It found that some phrases the 
claimant said were used, such as “second-hand car salesman” did not 
amount to potential race or disability harassment. Furthermore, the claimant 
and a colleague were regularly insulting each other which the tribunal had 
found indicative that nobody was respecting or focussing on protected 
characteristics.

Mr Castley said that there were limits to this and gave examples of previous 
occasions where he had taken people to one side if he felt they had 
crossed the line. This is quite clearly subjective as some of the language 
used would cause offence to some people; however the claimant thought 
nothing of it at the time. In this case, the fact that the claimant was an 
active participant in inappropriate behaviour and comments indicated that 
he was comfortable in that environment.

The Claimant was called a “fat ginger pikey” by a colleague with whom he 
socialised outside work both before and after the comment was made. 
The Claimant did not react or complain at the time. The ET found that, 
as the comment was made by a colleague who had no knowledge of the 
Claimant’s links with the traveller community, it could only be considered a 
random comment.

In reference to phrases used towards the claimant such as “salad dodger”, 
“fat yoda” and “gimli” the tribunal struggled to see how they could be 
considered particularly offensive. This was because the Respondent’s 
witnesses did not actually think the Claimant was fat. Furthermore, the 
comments had been made by the Claimant’s friends in the workplace 
emphasising the importance that the surrounding circumstances and 
context of the working environment possess in harassment claims.

On refusing the appeal, the EAT remarked that this decision could be 
considered surprising. However, the EAT found that the Tribunal had 
originally considered the facts carefully and that it had been easy to see 
why they had concluded that the Claimant had not been harassed by the 

remarks. This case highlights the significance given to the surrounding 
facts and environment in these types of claims. Although in this 

case the surrounding circumstances led to the claims failing, 
in English v Thomas Sanderson Blinds Ltd claims of 

harassment were found and upheld in a situation where 
the victim did not possess the characteristic he was 

harassed about. In that case the appellant had 
been the recipient of harassment claiming 

he was gay despite being a married 
heterosexual man highlighting 

that the characteristic can be 
perceived rather than factually 
accurate. This indicates how 
much these claims turn on the full 

circumstances surrounding them.

If you have any queries relating to 
harassment or employee relations 

issues, please get in contact with our 
team.

Harassment: case law developments
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A claim brought in the Employment Tribunal has sparked the attention of the 
media and the general public, putting the Equality Act 2010 (the Act) and its 
interpretation under the spotlight. 

An employee, who was dismissed by the League Against Cruel Sports, has 
brought a claim for discrimination arising out of his status as an “ethical 
vegan”. He is now seeking confirmation from the Tribunal that ethical 
veganism is a relevant ‘belief’ under the legal definition outlined in s10(2) of 
the Act. This provision provides for the protected characteristic of ‘religion 
or belief’.

The Claimant worked for the Respondent charity and subsequently 
discovered that they were investing employees’ pension funds in companies 
which tested on animals – this was contrary to his beliefs and contrary 
to the charity. After bringing this to his manager’s attention without much 
response, the Claimant began raising this issue with fellow employees. 
In response to this, the charity dismissed the employee, alleging that this 
dismissal was on grounds of gross misconduct. The Claimant, however, 
alleges that this was in fact an act of discrimination and has brought a claim 
in the Employment Tribunal which is due to be heard in March 2019. 

Past cases attempting to broaden the concept of ‘belief’

Grainger plc & ors v Nicholson [2009] UKEAT/0219/09

The Claimant was successful in arguing that a belief in man-made climate 
change and a moral duty to fight it should fall under the Act.  
The Employment Appeal Tribunal laid out the criteria that a belief must meet 
in order to fall within the scope of the legislation:

I.  The belief must be genuinely held.

Employee brings claim of discrimination based on 
vegan status

II.  It must not be simply an opinion/viewpoint on the basis of available 
information.

III.  It must be about a ‘weighty and substantial’ aspect of human life and 
behaviour.

IV.  It must be sufficiently cogent, serious, cohesive and important.

V.  It must be worthy of respect in a democratic society, not incompatible 
with human dignity and not in conflict with the fundamental rights of 
others.

Greater Manchester Police Authority v Power [2009] UKEAT/0434/09

The employee working in the police force was successful in bringing a claim 
for belief discrimination, based on his belief in spiritualism and life after 
death. He referred to his religion as “love” and believed that making contact 
with the dead could be utilised in police investigations.

Lisk v Shield Guardian Co Ltd & ors [2011] ET case no 3300873/11

A belief in wearing a poppy to commemorate the War was not found to 
fall under the Act, as the Tribunal felt it did not satisfy the ‘weighty and 
substantial’ limb of the criterion.

What does this mean for employers?

The case law highlights that this area of law is very fact-specific, suggesting 
a real possibility that the judge could take the view that veganism is a 
relevant philosophical belief. If the Tribunal were to find in the Claimant’s 
favour, employers and HR departments will have to prepare themselves for 
the emergence of an entirely new group of individuals who will fall under the 
protected characteristic outlined in s10 of the Act and the further potential 
risks of claims arising during recruitment, employment and dismissal.

In Williams v Trustees of Swansea University Pension and Assurance 
Scheme the Supreme Court found that basing a disabled employee’s 
pension on reduced part-time hours, when he had changed from full-time 
hours, did not amount to discrimination. Mr Williams was employed by the 
university from 2000 until 2013 when he took early medical retirement aged 
39 after a period of long term absence. 

Due to a condition accepted as a disability he had changed to part-time 
hours in 2010. He worked reduced hours between 17.5 and 26 hours 
a week (when he was able to do so). Mr Williams took early medical 
retirement in 2013 and was due a lump sum and annuity as if he had 
worked to 67, without decrease for early receipt. However, this was based 
on his final salary which was centred on the reduced hours he had worked 
for the final 3 years of his employment with the university. Mr Williams 
claimed he should have received a pension on the basis of his full-time 
salary and that the university’s failure to do this amounted to discrimination 

Disability discrimination: basing pension 
on reduced hours was not ‘unfavourable treatment’

arising from disability. Mr Williams succeeded in the first instance hearing in 
the Employment Tribunal.

However, following this the case was appealed, right up to the Supreme 
Court who have found against Mr Williams and overturned the original 
decision. The Supreme Court assessed the key issue as whether Mr 
Williams was the subject of ‘unfavourable treatment’. In assessing this, 
it was found that had Mr Williams not been disabled, he would not have 
received a pension at all. Therefore, the claimant had not been treated 
unfavourably as he had received a pension early because of his disability. 
The decision stated that the relevant treatment at issue was the award of 
a pension, which had nothing unfavourable or disadvantageous about it. 
The award of the pension of that amount was not “immensely favourable” 
but it could not be considered “in any sense unfavourable”. Therefore, Mr 
Williams had not been treated ‘unfavourably’ meaning that he could not 
have been discriminated against based on his disability. 
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If an employer provides for long-term sickness or incapacity benefits, a 
Tribunal or court may imply a term preventing the dismissal of an employee 
if this would deprive them of the benefits that they would otherwise be 
entitled to. Whether or not such an implied term will exist is likely to 
depend on the wording of the clause and the parties’ intentions. 
Previously, there have been cases which have found in favour of such an 
implied term, unless there was gross misconduct, a repudiatory breach or 
redundancy, even where there was an express clause to the contrary. There 
have also been cases which have not found in favour of an implied term 
which conflicts with an express term of the contract. The case of Awan v 
ICTS UK Ltd UKEAT/0087/18 has again considered this issue. 

Mr Awan was a security agent for American Airlines at Heathrow. Under 
his contract of employment he was entitled to six months of full pay and, 
thereafter, a long-term disability benefit plan which would pay two-thirds of 
his salary until he returned to work, retired or died. The plan was conditional 
on the individual remaining employed. However, his contract of employment 
also provided for dismissal on notice. 

Mr Awan was off sick with depression in October 2012. 
His employment transferred to ICTS UK Limited 
(ICTS) in December 2012 when American Airlines 
outsourced its security department. ICTS used a 
new insurer to provide the long-term disability 
cover which would not accept liability for 
Mr Awan as he was already unwell when 
the policy commenced. American Airlines’ 
policy would not cover Mr Awan as he was 
no longer employed when he became 
eligible to claim; however, following a 
complaint, it agreed to cover him from 
September 2014. His employment was 
later terminated in November 2014 
for capability reasons as there was no 
prospect of him returning to work in a 
reasonable period. 

Mr Awan claimed unfair dismissal and 
discrimination arising from disability because he 
was entitled to long-term disability benefits when 
he was dismissed. 

The Employment Tribunal held that Mr Awan was only 
contractually entitled to these benefits whilst he remained 
employed and that there was no implied term preventing ICTS from 
dismissing him whilst he was in receipt of these benefits, particularly as 
there was an express term which allowed ICTS to terminate the contract 
of employment on notice. Furthermore, it held that the decision to dismiss 
was a reasonable and proportionate means of achieving a legitimate aim 
(and so not discriminatory).

Mr Awan appealed to the Employment Appeal Tribunal (EAT). One of the 
points of the appeal was whether, on proper construction of the contract, 
to give business efficacy and reflect the parties’ intentions, ICTS should be 
prevented from dismissing Mr Awan whilst he was receiving the long-term 
disability benefits. 

The EAT held that dismissing Mr Awan was a breach of an implied term. 

The unfair dismissal and discrimination aspects were remitted to another 
Employment Tribunal. 

The contract of employment referred to being paid two-thirds of his salary 
after 26 weeks of sick pay but made no reference to the insurance policy 

or that his entitlement to the disability benefit was subject to 
the rules of the policy or provider. The EAT therefore found 

there was an obligation to pay the benefits regardless 
of whether or not the cost of these were met by the 

insurer. 

The EAT considered the previous case law 
and found that disability benefit schemes 
would be defeated if an employer could 
undermine them by dismissing an employee 
once they were unfit for work. Whether 
an employer could terminate the contract 
of employment was therefore a matter of 
construction on a case by case basis. 

Mr Awan’s contract did not specifically deal 
with a dismissal for capability and he was 
entitled to the payment until he returned, 

retired or died. Therefore, the clause had to 
be re-written, to include incapacity, and if it 

was, there was no entitlement at all. Therefore, 
the termination and disability clauses were 

contradictory. 

The EAT concluded that if ICTS could dismiss Mr Awan 
and deny him his rights, it contradicted the function and 

purpose of the disability benefit plan. Therefore, a term could be 
implied such that “once the employee has become entitled to payment of 
disability income due under the long-term disability plan, the employer will 
not dismiss him on the grounds of his continuing incapacity to work.”

This case highlighted the particular issues that can arise from these 
generous benefits packages, particularly when an employee TUPE transfers 
on their same terms and conditions. When preparing permanent health 
insurance (PHI) clauses, employers should incorporate the insurance policy 
so that the employer is not exposed if no payment is made; the limitations 
to the policy are drawn to the employee’s attention and incorporated into 
the contract of employment; and the contract of employment should 
expressly include the right to terminate for incapacity notwithstanding the 
PHI clause. 

Long-term disability plan can imply term against 
dismissing for incapacity
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In the report the CBI also called for the government to avoid ‘further 
increases in the insurance premium tax rate’ to ensure that health insurance 
remains accessible to employees. The nature of mental illness means it 
can be difficult to identify which can lead to further issues and can even 
contribute to a breakdown in the work relationship. Implementing policies 
that further workplace health and wellbeing can not only strengthen the 
positive view of the employer but can also enable the employer to support 
the employee and lower the amount of time spent away from work. 

The CBI’s recommendations include:

•  Making health and wellbeing a leadership priority and conducting line 
manager training to support teams effectively.

•  Creating a culture where physical and mental health each has an equal 
focus.

•  Early intervention by offering fast and confidential access to treatment 
through health insurance where possible to minimise sick leave.

•  Work with external organisations to promote awareness of mental 
health.

•  Consider the needs of individuals both inside and outside the 
workplace when developing an approach to health and wellbeing.

•  Giving employees the opportunity to work flexibly to encourage 
employees experiencing ill-health to be able to be reintroduced to 
work.

•  Promote free mobile health apps to staff to enable them to be in 
control of their own health and well-being.
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The CBI found in a survey that the scale of mental health issues within the 
United Kingdom is growing. With the average number of days lost to ill-
health per employee at 5.2 days, there is a clear impact on business.

The survey, which included 345 businesses employing nearly 1.7 million 
people, surveyed and interviewed businesses from a range of different sizes 
to understand the steps they are taking to improve workplace health and 
wellbeing. It revealed willingness by business to tackle the issue with 63% 
stating they found workplace health and wellbeing an important issue and 
52% indicating an attempt to focus on prevention rather than cure.

The CBI survey data indicates that the number of UK firms with 5% or 
more of their workforce disclosing a mental health condition rose from 
11% in 2013 to 40% in 2017. For many businesses this may impact their 
productivity and prosperity. This rise may be due to growing acceptance to 
addressing mental health (or less of a sigma in disclosing it), although 84% 
of businesses say they feel their employees are more uncomfortable talking 
about mental illness as opposed to physical issues.

Workplace health and wellbeing
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The Confederation of British 
Industry (CBI) published guidance 
for both employers and employees 
in order to further workplace health 
and wellbeing.

mailto:kevin.jones%40clarkewillmott.com?subject=
mailto:sharon.latham%40clarkewillmott.com?subject=
mailto:emma.hamnett%40clarkewillmott.com?subject=
mailto:marc.long%40clarkewillmott.com?subject=
mailto:kate.gardner%40clarkewillmott.com?subject=
mailto:bex.sinclair%40clarkewillmott.com?subject=

