
A new housing secretary, new 
appointments in our HM team 
and our latest events.

Dates for your diary:

22 May – Social Housing and Housebuilder industry drinks, Bristol 

22 May – Housing Management seminar, Southampton

24 May – Social Housing Conference, Cardiff

27 June – Drinks at ‘Impossible Bar’, Manchester

8 November (provisional date TBC) – Social Housing Conference, 
London

For more details, please email events@clarkewillmott.com
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In the meantime, I hope you enjoy this issue of our newsletter where we 
look at range of topics including funding options, Closure orders, the 
updates to the NEC suite of contracts, indemnity insurance and the new 
minimum building energy performance requirements. 

For further information please contact: 
Kary Withers 
Social housing sector leader 
0345 209 1469 
kary.withers@clarkewillmott.com

Spring brings more changes with the appointment of the new housing 
secretary James Brokenshire and the introduction of the Homelessness 
Reduction Act 2017 which came into force in England last month.  
Meanwhile, work continues on fire safety post Grenfell, plugging the 
housing gap and steps to ensure RPs will be GDPR compliant in time for 25 
May 2018.

Here at Clarke Willmott, we continue to grow our team and I’m delighted to 
announce two new appointments in our Housing Management team. Erika 
Barnett, Solicitor has recently started in our London office and later this 
month she will be joined by Danny Dedman, Associate. Both come from 
a background of representing tenants, so are uniquely placed to provide 
clients with valuable insights and see cases from ‘both sides of the fence’. 

Following on from our recent Bristol Housing conference, I am now very 
much looking forward to meeting as many of you as possible at our Cardiff 
Housing conference on 24 May. We will be joined by guest speaker Stuart 
Ropke, Chief Executive of Community Housing Cymru and will discuss a 
range of issues affecting the future of affordable housing in Wales. If you 
have not yet received an invite but would like to join us, please contact 
events@clarkewillmott.com for details. Our London Housing Conference is 
provisionally booked to take place on 8 November 2018 so please save this 
date in your diary.
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The updates to the new suite of NEC contracts have been branded as 
“significant evolution, not revolution”.
There is still a clear focus on issuing a contract in simple English which 
drives good project management and flexibility. The updates have been 
focused on reacting to direct feedback from the construction industry and 
how the contracts are being used in practice. 

Communication is Key

NEC4 introduces a new option to specify how a communication is delivered 
under the contract. This gives NEC users greater flexibility to agree a 
communication system that reflects their working practices. It is crucial 
for NEC4 users to adhere strictly to the chosen communication system. 
There is a risk that if the specified communication system is not followed, 
a potentially important communication may not be made in a way that is 
binding under the contract.

Assignment

A new assignment clause has been included in NEC4 which allows either 
party to give notice should they intend to assign the contract. It is unlikely 
that clients will accept this clause without amendment, given that the 
contractor is able to assign the contract freely.

If the client assigns the contract, the new client must act in a spirit of mutual 
trust and co-operation. Given that only the rights under a contract (and 
not any obligations) are generally transferred in assignment, it is difficult 
to understand the reason behind this wording unless it is intended to 
discourage the assignment of claims.

Programme

The scope of NEC4 now allows for the form of programme to be 
stipulated. In addition to the new timescales for submitting and accepting 
programmes, there is a provision which allows for deemed acceptance of 
the programme if an acceptance / rejection doesn’t occur when required. 
This is worth noting for all clients and project managers.

Compensation events

There are two new compensation events in NEC4. The first new event 
allows for the contractor to recover the costs of preparing a quote for a 
proposed instruction. The client and the project manager should be aware 
of this before issuing any proposed instructions. The second new event 
allows any compensation events agreed between the parties to be inserted 
into the contract data.

Liabilities and Insurance

NEC4 provides a definitive risk list for both the client and the contractor. 
NEC users should consider amending this clause to ensure there is no 
uncertainty regarding who bears a particular risk.

Contractor’s design

There has been a subtle, yet significant, shift in the burden of proof in 
relation to liability for the Contractor’s design. Under the NEC3 it was the 
contractor’s responsibility to prove that they carried out the design with 
reasonable skill and care. However, under the NEC4 it is now the client’s 
responsibility to show that the contractor did not carry out the design 
with the requisite skill and care, a change clearly to the advantage of 
contractors.

Using NEC4

NEC users will need to familiarise themselves with the contractual changes 
in the NEC4 series, and will need to ensure that any and all Z clauses are 
appropriate for the new form of contract. Users will also need to ensure 
they are confident in the procedural changes in the NEC4 to ensure that 
they are meeting the requirements under the contract, especially in relation 
to the communications, compensation events and the programme.

For more information on the NEC updates, please contact: 
Michaela Patterson
Trainee Solicitor
0345 209 1036 
michaela.patterson@clarkewillmott.com

NEC4: Evolution, not revolution

These policies are often seen as complete solutions to the defect and that 
obtaining one will allow the land to be used as if the defect did not exist. 
This is not the case and this article is a short reminder of some of the 
possible pitfalls of treating insurance as an absolute cure. 

Indemnity insurance does not cure a title defect, remove rights or cancel 
covenants. It only provides a sum of money to be used to meet the costs 
of resolving a claim and, if that is ultimately unsuccessful, to provide 
compensation towards your actual loss. The insurer could try to negotiate a 
settlement of the claim so that the defect is not enforced, however this will 
be the decision of the insurer and you may have little say in this. Therefore, 
if the payment of a sum of money is not an adequate solution to the defect 
in title, insurance may not be sufficient for your needs. 

The types of loss covered will be limited by the policy and it is common for 
loss of rent and the cost of finding alternative premises to be excluded. For 
an RP / RSL the losses resulting from a loss of rent or having to relocate 
tenants could be significant and therefore you may want to negotiate 
additional cover for these potential losses with the insurer (which some will 
provide for an increased premium). 

If you plan to borrow against a property you will also need to make sure that 
any policy complies with your lender’s likely requirements; these include: 

•  Confirming that there is nothing you are aware of which would make 
any policy void and that all relevant information has been disclosed to 
the insurer;

•  Including any mortgagee or chargee (which covers a security trustee) 
in addition to “any financial institutions on whose behalf they are 
acting” as the insured; and

•  Ensuring the indemnity limit is adequate and covers the value against 
which the security is being taken (generally the developed value, rather 
than just the land or acquisition value). 

A lender may refuse to lend against the property if the policy does not meet 
its requirements or insist upon an amended or new policy at additional cost. 

Finally, an insurer will only pay out if you (or your employees and 
contractors) have not breached the policy’s terms. The following restrictions 
are common, although you should check your policy for any others: 

•  You must disclose all relevant information to the insurer prior to the 
policy going on risk. 

•  You must not disclose the existence of the policy to anyone. Some 
policies allow you to disclose it to purchasers and their solicitors and 
lender; however, this is not always the case. 

•  You must not admit liability in respect of any claim without the prior 
written consent of the insurer. 

•  You must not attempt to deal with any claim yourself and must refer 
the matter to the insurer in writing. Policies often include a deadline for 
referrals. 

•  You must not discuss the defect with anyone who could potentially 
be the beneficiary of it. This restriction is easily breached if your 
employees and contractors are not aware that they should not discuss 
the defect. You may want to ensure that you have made it clear to all 
your contractors, agents and employees not to discuss rights over 
your site with the general public. 

If you are concerned about an insurance indemnity policy or 
any the above issues, please contact: 
Stephen Harper 
Associate 
0345 209 1370 
stephen.harper@clarkewillmott.com

Indemnity insurance: the possible pitfalls
When a defect in a property’s title is discovered, a policy of indemnity 
insurance may be put on risk in respect of that defect.

Indemnity insurance does not cure a 
title defect, remove rights or cancel 
covenants.

Closure Orders
A partnership approach to obtaining a closure order to prevent sexual 
exploitation
We recently acted for a Housing Association who had worked in partnership 
with the local authority and police force to obtain a full closure order (under 
s.80 (5) Anti-social Behaviour, Crime and Policing Act 2014) of a property.

The background of the application was whilst there was general anti social 
behaviour, including noise nuisance and parties; there were also significant 
concerns that the property was being used to lure young females to the 
address who would then be plied with alcohol before being exploited 
by both the tenant and his associates. The police confirmed to the 
Magistrates’ Court hearing the application, that many of the females were 
vulnerable because mental health and / or age. This included females that 
were found at the address, who had been reported missing and were under 
16 years old. 

Due to the nature of the complaints, the tenant had previously been 
arrested and was being held on remand. However, during his absence, 
his associates were still accessing the property and continuing with 
the behaviour. During a visit by the police, the local authority and a 
representative of the housing association, stolen goods were also found in 
the property.

When obtaining evidence to support the application, one neighbour relayed 
to the local authority an incident where their own daughter had been 
approached by the tenant within the block.

On hearing the application, the Magistrates’ Court was satisfied that the 
test had been made and that the property should be closed for a period of 
3 months to prevent the behaviour, nuisance or disorder from continuing, 
recurring or occurring. 

Following on from the closure order being made, we are now in the process 
of assisting the housing association in obtaining possession relying on 
Ground 7A of the Housing Act 1988.

For more information on obtaining a Closure order, please 
contact: 
Sarah Orchard 
Chartered Legal Executive 
0345 209 1576  
sarah.orchard@clarkewillmott.com
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Disadvantages:

1.  the RP/RSL is required to run a “roadshow” for interested investors;

2.  it is likely that an RP/RSL looking to enter into a private placement 
would find it helpful to obtain a credit rating. This can be a costly and 
time-consuming process;

3.  there is a reduced pool of investors open to the RP/RSL rather than 
the wide number of potential interested parties for a public bond;

4.  investors may not be as familiar with the social housing sector as 
banks so may have additional queries before they are prepared to 
advance funds; and

5.  a private placement is likely to raise less funding than a public bond.

Aggregated Bonds

Aggregated bonds are available to RP/RSLs that have neither the size nor 
the inclination to enter a public bond alone. In this scenario the RP/RSL 
enters into a loan agreement with a funding vehicle (typically The Housing 
Finance Corporation) which has direct access to funds from the capital 
markets.

Advantages:

1. provides longer term funding than typical bank lending would be able to 
provide; and

2. the documentation required tends to be quite regimented and the 
requirements well known within the sector.

Disadvantages:

3. because the documentation is quite regimented, there is less flexibility for 
an RP/RSL to negotiate terms;

4. the RP/RSL has to follow the timescales set by the funding vehicle;

5. many of the terms tend to be more onerous than those for typical bank 
funding, particularly in relation to the release of charged security; and

6. the requirements for security to be placed into charge tend to be more 
onerous than on typical bank lending.

Public Bond

This is where an RP/RSL issues a public, own-name bond which is listed on 
the London Stock Exchange. An offering circular is produced and entities 
that are interested in subscribing to the bond make their interest known and 
enter into a prescribed number of documents which are, in turn, listed on 
the Stock Exchange.

Advantages:

1. The RP/RSL is able to raise higher amounts of funding;

2. funds raised tend to be for longer periods than other kinds of funding; 
and

3. rates tend to be lower than those available from other sources.

Disadvantages:

1. not really appropriate if seeking to raise less than £125m;

2. higher up-front transaction costs than for other options;

3. the RP/RSL is required to comply with listing rules;

4. there are increased obligations on the RP/RSL to make information 
publically available at both the issue stage and throughout the life of the 
bond;

5. the RP/RSL is required to obtain a credit rating which can be a costly and 
time-consuming process;

6. the bonds can be freely traded so it is unlikely that the RP/RSL will have 
any kind of relationship with the bond holders. As a result, it is more difficult 
for changes or waivers to be negotiated.

For more information on funding options, please contact: 
Fraser MacRae  
Partner 
0345 209 1785 
fraser.macrae@clarkewillmott.com
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In this article we look at the advantages and disadvantages of some of the 
main funding options available.

Bilateral Loan

This is where a loan is made available by a single lender (typically a bank) 
to an RP or RSL. The loan agreement will document the terms under which 
the lender will make the funds available. The security provided can either be 
granted directly in favour of the lender or granted to a security trustee. 

Advantages:

1.  the borrower only has to negotiate documentation with one 
counterparty

2.  due to the reporting regime required under the loan agreement, the 
borrower has an opportunity to build a relationship with the lender. 
This enables the lender to get a full picture of the RP’s business

3.  the RP/RSL has a wide choice of different funders. Each will have 
varying documentation requirements ranging from 200 page Loan 
Market Association (LMA) documents to far shorter “plain English” 
agreements. Different funders also have different appetites for how 
much and for how long they are prepared to lend. A bilateral facility will 
enable an RP/RSL to access different options.

Disadvantages:

1.  it may be more difficult to raise a large loan from a single funder;

2.  many funders are only prepared to make funding available for a 
relatively short term period (e.g. 5 years); and

3.  if there are different terms across a range of bilateral loans then, due 
to the cross default provisions, the RP/RSL’s position will only be as 
strong as the worst position in each bilateral loan.

Syndicated loan

This is where several lenders make funds available pursuant to a single 
loan agreement. A lead bank will perform some additional roles, including 
arranger and facility agent. The facility agent will be the “go-between” 
between the RP/RSL and the lenders. Security will typically be granted in 
favour of a security trustee and allocated to the lenders.

Advantages:

1.  the RP/RSL can potentially access higher amounts of funding as 
several funders will be involved, each of whom can spread its risk by 
limiting its own exposure;

2.  potentially the best pricing can be brought together in aggregate;

3.  by joining several banks into a single loan agreement the RP/RSL can 
ensure harmony of terms across the different funders;

4.  the facility may have a built-in ability for additional/replacement lenders 
to join in the future; and

5.  a security trustee structure can provide more flexibility.

Disadvantages:

1.  the RP/RSL has to negotiate with more than one bank;

2.  relationships with multiple lenders will need to be managed going 
forward;

3.  documentation will, almost certainly, be a longer LMA form;

4.  the period of the facility will typically be for no more than 5 years.

Private Placement

This is where an RP/RSL, in essence, sells loan notes to investors without 
offering them to market. These investors are more likely to be insurance 
companies and pension funds rather than banks.

Funding options
Advantages:

1.  large amounts of funding can be raised;

2.  funding can be raised for longer time periods than typical bilateral and 
syndicated loans;

3.  there is no need for brokers, bookrunners or underwriters (as for public 
bonds) and private placements can be arranged more easily than 
public bonds;

4.  investors can be chosen from a pool of interested parties (potential to 
find synergies);

5.  more flexibility than with public bonds in the amount and type of 
funding;

6.  direct negotiation is possible with one or a select number of investors; 
and

7.  no need to be registered publicly so terms can remain more 
confidential.

Aggregated bonds are available to RP/
RSLs that have neither the size nor 
the inclination to enter a public bond 
alone. 
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3.  If you are dealing with a formal renewal under the 1954 Act, the 
Regulations allow a 6 month window for you can carry out energy 
saving works, provided that you register the exemption and you come 
to an agreement with the tenant about how and when the works will 
be done. The tenant may be amenable to making some contribution 
to the cost if it can be shown that the works will reduce energy bills.

4.  In other cases you will need to consider whether works can be carried 
out before the lease is completed. If the tenant wishes to stay but 
does not have a statutory right to a new lease, it will be easier to 
negotiate a way of proceeding.

Moving forward

The Minimum Energy Regulations will apply to all lettings (i.e. extending the 
regulations from commercial premises to all types of premises including 
domestic) from 1 April 2023 so all let properties will have to be upgraded 
unless an exemption applies.

It is essential to forward plan when these works may be undertaken. 
Methodology for each energy level is periodically upgraded; so in due 
course an E rating may become an F. The government may also increase 
the requirement under the Regulations so that all properties with a rating of 
D or less cannot be let.

Contact us

Future-proofing your leases will be essential. 

For more information, including how we can assist with lease 
drafting, and exemptions that might apply, please contact: 
Aaron Macauley 
Senior Associate 
0345 209 1338  
aaron.macauley@clarkewillmott.com
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If you would like to receive future editions of our Social Housing Newsletter or if you have any comments or suggestions for the newsletter please 
contact our editor, Emma Kitchen: emma.kitchen@clarkewillmott.com

clarkewillmott.com Great service... Great people...
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number 510689), whose rules can be found at http://www.sra.org.uk/handbook/. Its registered office is 138 Edmund Street, Birmingham, West Midlands, B3 2ES. Any reference to a ‘partner’ is to a 
member of Clarke Willmott LLP or an employee or consultant who is a lawyer with equivalent standing and qualifications and is not a reference to a partner in a partnership.

A “new letting” includes a fresh lease granted to an existing tenant or a 
formal renewal under the Landlord and Tenant Act 1954, as well as leases 
granted to new occupiers.

Assessing energy rating

A building’s energy performance rating is ascertained by an inspection by a 
suitably qualified assessor who will then issue an EPC (Energy Performance 
Certificate). An EPC is valid for up to ten years.

A landlord must provide an EPC to an incoming tenant of commercial 
property but government guidance on EPCs had suggested that provision 
of an EPC was not necessary on a lease renewal: the purpose of an EPC 
is to advise a tenant about the energy performance of a building and an 
existing tenant would be aware of this. However, this guidance was out of 
step with the EPC Regulations and the government guidance relating to 
minimum energy performance states that an EPC must be provided to ALL 
tenants who are granted a new lease.

Steps to be taken

What action needs to be taken by landlords seeking to grant new leases of 
commercial premises?

1.  If you do not already have an EPC, you must obtain one as it will need 
to be provided to the tenant. Once you have it, or if you already have 
a valid EPC, check whether the rating meets the minimum standard of 
E. If the EPC rating is at least E, you can proceed with any proposed 
letting.

2.  If the rating is below E and the letting is completed after 1 April 
consider the recommendations report supplied with the EPC and 
how you might improve the rating, or whether you might be able to 
rely upon one of the exceptions available under the Minimum Energy 
Regulations. Please contact us for more details about the use of 
exemptions.

Don’t be MEES-taken: Minimum Building 
Energy Performance Requirements are now in force
The government’s requirement that any commercial building must have an 
energy performance rating of at least E before it can be let came into force 
for all new lettings granted on or after 1 April 2018.
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