
In January the Chancellor wrote to the Office 
of Tax Simplification asking the OTS to review 
inheritance tax (IHT). The detailed terms of 
reference are still to be agreed but in his letter 
the Chancellor asked the OTS to concentrate 
on simplification of the tax, the technical and 
administrative aspects of IHT and to look at 
how the current gift rules interact with the wider 
IHT regime. He also asked the OTS to consider 
“whether the current framework causes any 
distortions to taxpayer’s decisions including 
over which investments to make.”

The government’s net receipts from IHT have 
risen significantly in recent years, doubling 
between 2009/10 and 2015/16.  This increase 
owes much to the rise in asset values including 
property over the period in question but can 
also be partly attributed to the fact that the IHT 
nil rate band has remained frozen at £325,000 
since 2009. It is likely that the introduction 
of the residence nil rate band (RNRB) at the 
beginning of this tax year will help to offset this 
increasing tax take but at the price of additional 
complexity rather than simplification.

Simplification and exemptions

IHT started its statutory life with the Finance 
Act 1986, when it replaced capital transfer 
tax, but (in common with many other parts of 
our tax system), in the intervening 32 years 
there have been numerous pieces of amending 
legislation, most notably the Finance Act 2006. 

Arguably one of the most controversial 
changes has been the introduction of the 
RNRB. The RNRB is complex and, unlike 

any other exemption or relief, relies both on 
the relationship between the testator and the 
beneficiary and on the nature of the asset 
given to achieve a tax saving. The allowance 
provides a useful tax break for (primarily) 
parents and their children but could be said to 
discriminate against other family relationships 
such as an aunt and her nieces and nephews. 
As a result the overwhelming feeling amongst 
commentators and practitioners seems to 
be that the RNRB should be abolished and 
replaced with an increase to the long-frozen 
general nil rate band, so reducing complexity 
and improving fairness in one move.

Commentators have produced various 
“wish lists” of what they would like to see 
addressed in the review. Popular suggestions 
have included increases to the small gifts 
exemption (currently £250 per gift), the annual 
exemption (£3000 per annum at present) and 
other exemptions such as gifts on marriage. 
While this would reduce the IHT paid if these 
increased exemptions are utilised, it is difficult 
to see how these measures in isolation 
introduce simplification. Perhaps something 
more radical could be on the cards such as the 
abolition of some of the smaller exemptions, in 
return for a shortening of the period of seven 
years an individual has to survive for an outright 
gift to be tax free?         Continued on page 2
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Welcome
to the Spring 2018 issue of 
WHIB.

Recent data breaches have 
highlighted the requirement 
for businesses to protect their 
clients’ data, so in this issue we 
look at what your organisation 

needs to do to be ready for the introduction of 
the General Data Protection Regulations next 
month.

We look at first time buyers’ relief from stamp 
duty land tax and find that, like much tax 
legislation, it is not as simple as it could be. We 
also consider what might be included in the 
forthcoming review of inheritance tax by the 
Office of Tax Simplification.

If you or your clients have registered a lasting 
power of attorney in the last few years you 
may be owed a part refund of the fee paid and 
our article tells you how to claim this. We also 
look at the important subject of who should be 
appointed as executor of your client’s Will and 
consider how a family business agreement could 
help your client protect their business.

If you have any comments on anything in this 
issue, or wish us to cover a particular topic in a 
future issue, then please do contact us. We are 
on Twitter (@CWPrivateClient) if you would like to 
follow us or to tweet your comments.

Anthony Fairweather 
Managing director  
0345 209 1265 
anthony.fairweather@clarkewillmott.com
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IHT reliefs

A number of commentators have called for the reform of reliefs such as 
taper relief (which applies to reduce the tax payable on a lifetime gift if 
the donor survives more than three but less than seven years), normal 
expenditure out of income and the interaction between agricultural property 
relief and business relief. At present the complexity of some of these 
reliefs means that the unadvised testator is far more likely to fall foul of 
the legislation’s intricacies and find themselves with an unexpected tax 
bill. Substantiating a claim under the normal expenditure out of income 
exemption can involve a marathon exercise in record keeping and 
information retrieval so simplification of these reliefs would be welcome.

Agricultural property relief and business property relief have been under the 
spotlight recently with the recent publication of the government research 
into the use and influence of inheritance tax reliefs. This research suggested 
that clients were not influenced by IHT reliefs when making investment 
decisions but the reference by the Chancellor to taxpayer’s decisions over 
choice of investments may suggest that there are still some concerns in this 
area.

The inheritance tax review: continued
Other possible changes

At the time of the 2017 autumn budget it was announced that a 
consultation will take place this year on trust taxation to make this “simpler, 
fairer and more transparent”. It is to be hoped that any recommendations 
made by the OTS take into account the outcome of this consultation (in so 
far as IHT is concerned) and vice-versa.

Have your say

Do you have a particular change that you would like to see made to IHT? 
Follow us on Twitter (@CWPrivateClient) and join in the conversation.

For further information please contact: 
Erica Burt-Moore 
Partner 
0345 209 1748 
erica.burt-moore@clarkewillmott.com

If your client registered an Enduring Power of Attorney (EPA) or Lasting 
Power of Attorney (LPA) between 2013 and 2017 they may be able to claim 
a refund of part of the registration fee paid.

What are EPAs and LPAs?

EPAs and LPAs are legal documents which give someone of your choice 
(your attorney) power to deal with your financial affairs. EPAs can no longer 
be created but are still effective if created before 1 October 2007. EPAs 
can be used without being registered but must be registered if the person 
who gave the power (the donor) has become, or is becoming, mentally 
incapable. LPAs can be registered with the Office of the Public Guardian 
(OPG) when created or at any time after creation. LPAs cannot be used until 
registered.

Why are refunds being made?

For some time the income from registration fees has exceeded the cost 
to the OPG of the registration process.  As a result, registration fees were 
reduced from £110 per power of attorney to £82 with effect from 1 April 
2017. Refunds of fees paid in the period from 1 April 2013 to 31 March 
2017 are now being offered to donors.

Who can claim?

Either the donor or the attorney can claim but the refund will be due to the 
donor. Refunds will include interest on the amount refunded at 0.5% and 
the amount of the refund will vary depending on the date when the fee was 
paid. The amount of the refund varies between £34 and £54 depending on 
the year the power of attorney was made.

How is the claim made?

The claim can be made online but must be made by phone if the donor 
does not have a UK bank account, or has died, or the claim is being made 
by a court appointed Deputy. There is a refunds telephone helpline (for 
which call charges are payable). The refund will take up to 12 weeks to be 
made.

Further information

More information is available on the Government website.

For further information please contact:
Anne Minihane
Partner 
0845 209 1391 
anne.minihane@clarkewillmott.com

Powers of attorney: registration fees refund 
due to some
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The November 2017 Budget re-introduced SDLT relief for first time buyers 
(“FTBs”). To qualify for FTB relief the buyer (this means all of them, if more 
than one) must be people who have never acquired a major interest in a 
dwelling before and must intend to occupy the dwelling on which relief is 
claimed as their only or main residence. Total relief from SDLT is afforded if 
the price is £300,000 or less; partial relief if the price is £500,000 or less, 
but more than £300,000. An FTB paying £300,000 will save £5,000 in 
SDLT; and so will an FTB paying £500,000. FTB relief is of no help at all to a 
buyer paying more than £500,000 or to a body corporate. 

For FTB relief purposes, a major interest is either a freehold or a lease which 
had more than 21 years unexpired when it was acquired by the relevant 
purchaser. Prior acquisition of equivalent interests in a dwelling anywhere 
in the world bars a claim to this relief. Acquisition may be by purchase, 
inheritance or gift in any other form.

To qualify, the property acquired must be a single dwelling which may 
include its gardens or grounds, and nothing more. Someone buying a high 
street shop with a flat above won’t qualify for FTB relief because the deal 
includes the shop. A purchaser buying two flats in the same deal won’t 
qualify, because the deal consists of two dwellings not a single one. Buyers 
of houses with ancillary granny accommodation must be careful. If the 
granny accommodation is self-contained enough to be a separate dwelling 
for SDLT purposes, FTB relief will be denied because the deal includes two 
dwellings.

Linked transactions

Splitting the deal up, to circumvent the “single dwelling” condition, is 
unlikely to succeed, because the existence of any transaction that is 
“linked” (as defined in section 108 FA 2003) to the dwelling transaction will 
also deny FTB relief unless it falls within a very limited category of benign 
linked transactions. 

The normal linked transaction rules apply. Linked transactions between 
different parties will be caught if the vendor/landlord parties are connected 
with each other or the buyer/tenant parties are connected to each other. 
In this context “connected” has the meaning given by section 1122 
Corporation Tax Act 2010. If Jack and Jill, who are siblings, each agree 
to buy a flat in a new development, under a single deal done with the 
developer, neither can claim FTB relief. The two flat purchases are linked 
transactions because Jack and Jill are connected persons under section 
1122 CTA 2010. Jack’s flat doesn’t qualify as benign in the context of Jill’s 
flat and vice versa. But if they each did solo (i.e. non-linked) deals with the 
developer, that weren’t part of “a single scheme, arrangement or series of 
transactions”, FTB relief would be available to each of them separately.

Interaction with surcharge SDLT rate

If the transaction is caught by the surcharge SDLT rate on additional 
dwellings, FTB relief is also denied. At first sight this looks unnecessary. 

Surely any one who already owns a dwelling doesn’t qualify as an FTB? The 
catch is that the list of people whose ownership of a dwelling “taints” the 
purchase of a dwelling from a surcharge rate point of view is a lot longer 
than just the actual purchaser of that dwelling. By way of illustration, Fiona 
buys a flat in Windmill Court. She has never acquired a dwelling before and 
intends to occupy it as her only residence. We must now ask if any of the 
following own an interest in a dwelling on the day Fiona completes:

a.  her spouse or civil partner,

b.  any of her minor children,

c.  any of her spouse’s or civil partner’s minor children,

d.  the trustees of a bare trust under which she or any of a), b) or c) above 
are beneficiaries,

e.  the trustees of a settlement under which she or any of a), b) or c) 
above are entitled to occupy for life or to the income for life, or

f.  any commercial partnership (including a limited partnership or a limited 
liability partnership) in which Fiona or her spouse/civil partner is a 
partner or member that holds an interest in a dwelling otherwise than 
for the purposes of a trade.

If any of these owns an interest in a dwelling on that day, Fiona must 
pay SDLT at the surcharge rates and cannot claim FTB relief. If she paid 
£295,000, her SDLT liability is £13,600, rather than nil.

Acquisition v ownership

In considering FTB relief, it is important to distinguish between acquisition 
of a dwelling and ownership of one. For example, Shrek buys a vacant 
building plot and subsequently builds Swamp Cottage on it. He has not 
acquired a dwelling; he’s acquired a plot. Shrek can claim FTB relief on the 
purchase of his next home, if he sells Swap Cottage first. The same would 
apply if Shrek bought an agricultural barn, which he later converted into 
Swamp Cottage. But, if building or conversion work had already started 
before he completes his purchase, the purchase of a part-built cottage will 
count as the previous acquisition of a dwelling.

Similarly prior acquisition of non-residential property will not prevent a claim 
for FTB relief unless the property included a dwelling at the time it was 
acquired.

There can be many complications to qualifying for FTB relief. Further points 
are discussed in the full version of this article. 

For further information please contact:
Andrew Campbell
Consultant
0845 209 1281 
andrew.campbell@clarkewillmott.com

The devil’s in the detail: first time buyer’s 
relief from SDLT
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The clock is ticking down to 25 May 2018 when the General Data Protection 
Regulation (GDPR) comes into effect.
Anyone who has not yet reviewed their preparation against the ICO’s 
checklists needs to put it on the top of their ‘To Do’ list. Nevertheless, 
misinformation and alarmism are swirling about. This short Q&A is intended 
to answer a few pressing questions and put to bed one or two data 
protection myths. 

Should our organisation appoint a data protection officer? 

Organisations which are either a) public sector organisations; or b) routinely 
process large volumes of sensitive personal data (which will be renamed 
‘special categories of data’ under GDPR) must appoint a data protection 
officer (DPO). DPOs must have a high level of experience in data protection 
matters. Their duty to ensure compliance overrides any contractual 
obligations to the organisation engaging them. For example, they may not 
be dismissed for reporting breaches to the ICO. 

Organisations other than those specified above do not formally have to 
appoint a DPO, but do need to ensure that data protection issues are taken 
seriously and at a high level within the organisation. 

What is ‘data protection by design’? 

This, along with ‘data protection by default’, is a fundamental principle 
underlying GDPR. Both require that organisations build data protection into 
their systems from the ground up, deciding at each level a) if identifiable 
personal data needs to be obtained and stored, or whether anonymised 
data will do the same job; b) personal data is constantly reviewed so it 
is deleted from systems when it ceases to be needed; and c) access 
to personal data is restricted to those who actually need it. This design 
philosophy needs to be considered and applied from top to bottom of an 
organisation. 

What must we do in the event of a data breach? 

A data controller who becomes aware of a data breach “likely to result 
in a risk to people’s rights and freedoms” must report that to the ICO 
within 72 hours. If the breach also presents the likelihood of a high risk to 
people’s rights and freedoms, they will also need to report the breach to the 
individuals affected as soon as reasonably practicable. The ICO is to issue 
guidance about risk assessment, but data controllers also need to apply 
common sense, assessing the sort of harm that a particular sort of breach 
could cause. Best practice is to err on the side of reporting, if in doubt. 

As part of her series of “myth-busting” blogs, the Information 
Commissioner has given valuable guidance on data breach reporting. She 
stresses that the motto to be applied to all breach reports is: “Tell it all, tell it 
fast, tell the truth.” 

How should our organisation prepare for subject access requests? 

Under the GDPR data controllers may not charge anything for responding 
to a request from a data subject to be told what data is being held on them 
(a “SAR”). The response time is also reduced to 30 days from its current 40. 
SARs can be made by telephone, email or even by social media. To 
protect themselves against the expected increase in such 
requests, staff must be trained to recognise possible 
SARs and to forward them to someone within 
the organisation who has been specifically 
trained to deal with them.

Reasons for centralising responses to subject 
access requests include:

Are you ready for GDPR?

1.  Only data controllers should respond to SARs. If the request relates 
to personal data held as a data processor, then the request should be 
forwarded to the data controller of that data. 

2.  The identity of the person making the SAR must be verified, since 
responding to someone who was not the data subject would be a 
data breach. 

3.  Any exemptions from disclosure must be applied consistently and 
accurately. 

4.  Redactions may be needed to protect other parties’ personal data. 

How do we deal with suppliers who process data on our behalf? 

The GDPR puts a high responsibility on data controllers to ensure that 
their data processors have appropriate protections against breach and 
appropriate safeguards for data subjects. Data processing has to be 
carried out under a written contract which requires the data processor 
only to process data in accordance with the specific instructions of the 
data controller. Such agreements also deal with issues such as the transfer 
of data outside the EEA. Our recommendation is that all contracts under 
which third parties process data on your behalf are reviewed for compliance 
with data processing requirements in advance of 25 May 2018, and 
amendments negotiated if they are not compliant.

What steps should we take regarding employee personal data? 

The Article 29 Working Party (which coordinates data protection 
enforcement across the EEA) has made it quite clear that consent is 
almost never the appropriate basis for processing employee personal data, 
because the power differential between employer and employee mean 
that the consent cannot be taken to be free and unforced. As a result, 
employment contracts and employee handbooks which contemplate the 
use of employee personal data, for example in the form of sickness and 
absence requests, need to be based on an alternative legal basis, such as 
contractual compliance or legitimate interests of the data controller. 

How does GDPR apply to historical data? 

All personal data, irrespective of when it was collected, can only be 
processed going forwards on one of the specific legal bases for lawful 
processing of personal data set out in Article Six of the GDPR. For 
example, Weatherspoons recently deleted some eight million records 
collected through its “curry club” because it couldn’t be shown to have a 
lawful basis for processing. The review of historical data for compliance is 
likely to be one of the major headaches for data controllers in the lead up 
to GDPR. 

For further information please contact:
Susan Hall
Partner
0845 209 1498 
susan.hall@clarkewillmott.com

Chidem Aliss
Partner
0845 209 1562 
chidem.aliss@clarkewillmott.com
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Family businesses account for two jobs in five in the UK private sector and 
account for almost a quarter of UK GDP.
Family businesses may have owners or managers who are not family 
members, but family members are often involved in the operations of their 
family business in some capacity. 

Most families have unwritten rules about how things are done. Sometimes 
they are communicated and understood by all; at other times expectations 
are unspoken and people may not know where discrepancies lie until 
problems arise. This can sometimes result in the interests of a family 
member not being aligned with the interests of the business. Recurring 
examples of this can be seen in situations involving divorce, relationship 
breakdown, incapacity and death. 

When it comes to family wealth, the existence of a family business can 
bring challenges as the boundaries between personal and professional 
relationships become blurred.

One challenge faced by family businesses is to develop strategies that 
address contentious issues and to create solutions that anticipate the 
emotional dimensions of the family.

The most intractable family business disputes are not usually the business 
difficulties faced but the emotional issues that compound them. Taking time 
to agree and document the family business’ goals, roles, structure, policies 
and protocol in a family business agreement can be an invaluable step in 
protecting family wealth and family business for generations to come.

What is a family business agreement?

It is a non-legally binding document that provides a clear framework for how 
a family directs matters when it comes to the family wealth and the family 
business. It is a bespoke document that caters to the needs, beliefs and 
characteristics of each individual family.

Writing a family business agreement allows the family to talk openly and 
honestly about their hopes, expectations and worries for the future and 
having a document in place can provide clarity, improve communication 
and avoid the business being affected by issues such as death, divorce and 
incapacity.

Having worked with small and medium sized family businesses, particularly 
those experiencing high growth, or going through significant changes 
the Clarke Willmott team is able to identify the common issues that can 
destabilise a business. A family business agreement can define:

•  roles, relationships and structure within the family business

•  protocols for resolving disputes and decision making

•  remuneration, employment and changes in the family such as 
marriage or divorce

•  succession plans for the business and family wealth.

The family business agreement is a bespoke document which is individual 
to the needs of each family and business. Drawing one up can avoid 
the issues that arise from life events that could otherwise damage and 
endanger the future prosperity of the business.

For further information please contact:
Rayner Grice
Partner
0845 209 1382 
rayner.grice@clarkewillmott.com

Caroline Young
Chartered Legal Executive 
0845 209 1404 
caroline.young@clarkewillmott.com

Family business agreements: 
protecting a business for the future

Writing a family business agreement allows the 
family to talk openly and honestly about their 
hopes, expectations and worries for the future...
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Special situations

If your client has a child living overseas then extra thought should be given 
to whether they should be appointed executor, given the delay that might 
result in signing and processing documents. Some clients might like to 
appoint an overseas child in any case on the basis that they might return 
to the UK in the interim and, if not, they could renounce probate at the time 
or appoint someone who is UK resident to act as their attorney in obtaining 
the grant of probate and administering the estate.

If your client has unusual assets then it may be necessary to consider 
whether the proposed executor will require special knowledge to act 
effectively. For example, an author might wish to appoint a literary executor 
to deal with their literary estate only. If your client owns a business then it 
is helpful if the prospective executor has some knowledge of the business 
which would enable them to run it until it can be wound up or passed over 
to the beneficiaries.

Professional executors

There may be occasions when it is advisable to appoint professional 
executors. Perhaps the estate is a particularly complicated or contentious 
one, there may be ongoing trusts created by the Will or your client does not 
have a family member or close friend who could act as executor. 

If your client decides that a professional executor would be appropriate 
then it will often be beneficial to appoint a trust corporation, particularly as 
the trust corporation will never retire or die before the testator. Our own 
trust corporation, Clarke Willmott Trust Corporation Limited, does not make 
a charge for acting as executor and the firm’s charges for acting in the 
administration of your client’s estate would be discussed with your client at 
the time the Will is drawn up.

For further information please contact:
Emma Pope
Partner
0845 209 1823 
emma.pope@clarkewillmott.com
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A Will is one of the most important documents that your clients will draw 
up during their lifetimes as it disposes of all the assets owned by them at 
the date of their death. 
The executors of the Will will be responsible for administering your client’s 
entire estate in the best interests of the beneficiaries. Their responsibilities 
will include collecting the assets, distributing the estate as directed by 
the Will and agreeing the tax position with HMRC. Your client’s choice of 
executors is therefore pivotal to the smooth administration of their estate.

Who should be appointed?

The executors must be trusted completely by your client and it is 
preferable if the intended executors have a reasonable degree of financial 
understanding (especially if the estate includes investments). The executors 
have to be prepared to take on what can be onerous responsibilities and 
must have the time necessary to spend on the estate’s administration.

It is important that the relationship between the executors is considered. 
Will they be capable of working together harmoniously? Are they likely to 
have any potential conflicts of interest? Will they be capable of unanimity?

This point was illustrated by a recent case in the High Court when an 
application was made by two executors for their brother, the third executor 
of their mother’s Will, to be removed from his position. The executor 
in question, the defendant in the action, had lived with their mother for 
many years as her carer. The defendant was refusing to progress the 
administration of the estate as he believed he should receive a greater share 
of the estate than his two brothers. He also alleged that his mother had 
made a later Will leaving her entire estate to him.

The court held that the defendant’s potential claim gave rise to a conflict of 
interest with his role as executor and, if his allegation about a later Will was 
correct, he could not administer an estate which provided for the brothers 
to benefit equally. The court removed the defendant as executor, but in 
order to protect his interests required his brothers to nominate a solicitor 
with whom they had no connection to act as a third executor in place of the 
defendant.

Conflicts of interest between executors might not be apparent when your 
client makes their Will, so it is important that they undertake regular Will 
reviews and if any potentially contentious situation develops appropriate 
adjustments can be made to the executors’ identity.

Who should your clients appoint 
as executors?

If you would like to receive future editions of Wealth, Health and Inheritance Briefing or if you have any comments or suggestions for the 
newsletter please contact: news@clarkewillmott.com
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