
When valuable assets are at risk of being put 
out of reach a claimant cannot sit and wait 
and often needs to act swiftly to protect itself. 
In some cases an application for an injunction 
can be made before starting proceedings and 
even before legal rights have been infringed if 
there is strong evidence that an infringement 
is about to take place. In this article John Flint 
explores the mechanics of a freezing order in 
more detail.

A freezing order is an interim injunction which 
orders a party not to dispose or deal with its 
assets. It does not provide security or, in the 
case of insolvency, priority over other creditors. 
A freezing order can be used strategically - but 
it is considered to be a draconian measure. 
It is usually used to preserve the assets until 
judgment is obtained and can be enforced. 
A wide range of assets can be frozen – from 
bank accounts to machinery, land and vehicles. 
It includes assets based in the UK but can 
also, more exceptionally, include worldwide 
assets. 

A freezing order may be a general order— that 
is an order which covers all of the respondent’s 
assets. These are often appropriate if the 
assets are not fully known or the amount of 
the claim is uncertain. Alternatively they can 
be a maximum sum order – that will cover the 
assets up to the amount of the claim together 
with interest and costs or alternatively, they 
can be an order which attaches to a specific 
asset(s) (for instance a car or plant and 

machinery). 

The court has discretion to grant a freezing 
order and will consider if it is just and 
convenient to do so. As well as ensuring it 
has jurisdiction the court will consider if the 
applicant has a good arguable case and 
there are assets which are at real risk of being 
dissipated. An applicant does not have to 
show that the case is “bound to succeed” but 
if a case is no more than arguable that will not 
be sufficient. To show a risk of dissipation, the 
applicant must show that there is a real risk 
that a judgment or award will go unsatisfied 
(because the respondent will dissipate or 
dispose of his assets other than in the ordinary 
course of business) or that the assets are likely 
to be dealt with in such a way as to make 
enforcement of any award or judgment more 
difficult (unless justified for normal and proper 
business purposes). Importantly, the conduct 
of the applicant will also be taken into account. 
The applicant should not delay if a freezing 
order is required, as a delay suggests that 
there is no real risk of dissipation. 

Freezing orders are usually sought on a 
“without notice” basis. This is because giving 
notice to the respondent would often defeat 
the purpose of the injunction. However, there 
will usually be a later return date set at which 
there will be a full hearing where the other party 
can take part.
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Sometimes a judgment will simply come too 
late.

Welcome
to the spring 2018  edition 
of Disruptive Asset Finance

This edition sets out some 
key points when considering 
contractual terms when it comes 
to consumer protections and 
unfair terms. Perhaps now spring 

has arrived it is time for a document “spring 
clean” and give those old terms a health check? 
On page 1 I consider the mechanisms and 
benefits of a freezing injunction – vital when 
valuable assets need to be preserved and ring 
fenced. Creditors should be careful not miss 
out on valuable interest and so in this issue, and 
our next, we will explore different ways in which 
interest may be awarded on debts. In this issue 
Cathy Harris considers “pre judgment” interest. 
Finally, Stuart Hoysted looks at questioning 
a judgment debtor to improve enforcement 
prospects and Peter Brewer looks at how 
the Business and Property Courts have been 
launched – with further changes to the CPR 
already planned. 

John Flint
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The “without notice” nature of the initial application gives rise to further 
onerous duties being placed on the applicant. Of critical importance is the 
burden which is imposed on the applicant to give full and frank disclosure 
(meaning effectively giving the court evidence or legal argument which may 
help the respondent). There is also a duty to properly to investigate the 
facts and fairly to present the evidence and to best to anticipate and explain 
possible defences. If this is not done the injunction may be discharged and 
the applicant penalised in costs. 

The applicant must also provide an undertaking in damages to the court. 
This is because an interim injunction is granted before trial – so is granted 
before the merits of the case have been determined. The undertaking is 
usually required to compensate the respondent, who may suffer loss, if it is 
later determined that the injunction should not have been granted. Recently, 
such an undertaking gave rise to a damages (and interest) claim of over 
$70 million USD when a respondent was prevented from investing in ship 
building contracts - that starkly illustrates the possible impact of giving a 
cross-undertaking.

A powerful weapon for asset 
recovery: continued

A freezing order certainly should not be ignored by the respondent – failure 
to comply can lead to committal proceedings for contempt of court. The 
respondent should take all steps to ensure it complies and should give 
notice to all relevant parties who jointly hold assets with it or on its behalf. 
This makes a freezing order a powerful weapon which can lead to the 
recovery of assets or ensuring that sufficient funds will be available, once 
judgment is secured to satisfy the judgment debt. 

For further information please contact:
John Flint
Partner
0845 209 1079 
john.flint@clarkewillmott.com

Case notebook
The loser usually pays the winner’s costs but in Dunhill v Hughmans (a firm) 
[2017] EWHC 2073 (Ch) a debtor was initially refused her costs following 
a statutory demand being set aside – her appeal was successful. It was 
held that while the creditor was entitled to serve their statutory demand its 
conduct was unreasonable and inappropriate in the light of the fact that 
it knew the debtor was appealing the existing summary judgment. The 
creditor was therefore liable for the debtor’s costs. It was reasonable for 
the debtor to have rejected the creditor’s proposal that the demand be 
withdrawn with no order as to costs. Creditors need to be cautious when 
seeking the payment of a debt which remains disputed (even if there is a 
default or summary judgment). Here an ongoing request for permission to 
appeal was enough to render the debt a disputed debt. A creditor will be 
at risk of costs if a statutory demand is later set aside. Do not waste the 
court’s time by issuing prematurely. 

In Chudley v Clydesdale Bank plc (t/a Yorkshire Bank) [2017] EWHC 2177 
(Comm), the High Court set out its approach to the identification of third 
parties who can enforce contract terms under the Contracts (Rights of Third 
Parties) Act 1999 where they are not named in the contract. In this case a 
bank successfully defended claims made against it by investors for losses 
they suffered after investing in a fraudulent offshore property scheme. 
The claims were based on the fact that the fraudster was a customer of 
the bank and the investors had seen a signed reference from the bank in 

favour of the fraudster referring to segregated accounts. Sums were then 
deposited into an account of the bank but not into segregated accounts. 
The claim included a claim for breach of contract under the Contracts (Right 
of Third Parties) Act 1999. It was held that the letter was not intended to be 
a legally binding contract. As such, there was no contract to breach or third 
party rights which the investors could enforce. However, obiter the judge 
held that, if there had been a contract investors would have been entitled to 
enforce it under the Contracts (Rights of Third Parties) Act 1999 Act. 

The Supreme Court has, in Barton v Wright Hassall [2018] UKSC 12, 
refused relief under CPR 6.15(2) to a litigant in person who served his claim 
form on the defendant’s solicitors by email without first checking that they 
would accept service in such a manner. The court noted that while a lack of 
representation might justify allowances for litigants in person in making case 
management decisions and the conduct of hearings, it would not usually 
warrant applying a lower standard of compliance with the rules or court 
orders, unless the relevant rules were particularly inaccessible or obscure. 

For further information please contact:
Charlote Lowley
Solicitor
0845 209 1585 
charlotte.lowley@clarkewillmott.com

Freezing orders are powerful weapons 
leading to recovery.
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Consumers are often required to agree to a range of contractual terms 
which are often not up for negotiation. 
Consumers are however protected by the Consumer Rights 
Act 2015 if the terms are ‘unfair’. We have seen a number 
of cases recently which have highlighted the exclusions 
from the fairness test and the application of the 
fairness principles. 

As a recap an unfair term in a consumer contract 
is not binding on the consumer. It will be unfair 
if, contrary to the requirement of good faith, it 
causes a significant imbalance in the parties’ 
rights and obligations under the contract to 
the detriment of the consumer. Fairness will 
be considered in the light of the nature of 
the subject matter of the contract, and all the 
circumstances existing when the term was agreed 
and to all of the other terms of the contract or of 
any other contract on which it depends. The Act 
sets out terms which are automatically black listed 
and also a “grey list” of terms likely to be unfair. 

A term is excluded from an assessment of fairness (unless it 
is a backlisted term) to the extent that it specifies the main subject 
matter of the contract, or the assessment is of the appropriateness of the 
price payable under the contract by comparison with the goods, digital 
content or services supplied under it. This is known as a core exemption. 

However,  the core exemption will not apply to a term unless it is 
transparent and prominent. Transparent means drafted in plain and 
intelligible language and (in the case of a written term) legible. Prominent 
is a new requirement introduced by the Consumer Rights Act. It means 
being brought to the consumer’s attention in such a way so that an average 
consumer (that is a consumer who is reasonably well-informed, observant 
and circumspect) would be aware of the term. Terms which are grey-listed 
as potentially unfair cannot benefit from this exemption.

In Andriciuc and others v Banca Româneasca SA (Case C-186/16) the 
European Court of Justice (ECJ) found that a term in a consumer loan 
agreement which required repayment of the loan in the same foreign 
currency that the loan was granted was not necessarily an unfair term. 

The court determined that this term related to the “main subject matter” 
of the contract. This meant that the term would be exempt from the 
fairness requirement if it were expressed in plain and intelligible language. 
Turning to this requirement the court considered that a bank had to 
provide comprehensive information relating to all the possible economic 
consequences of a term which may vary the price paid by the consumer - 
such as foreign exchange risk. It also considered the point at which fairness 
was to be assessed. 

It was noted that information on the terms of the contract and the 
consequences of concluding it is of fundamental importance as that forms 
the basis of the consumer’s decision whether or not to enter the contract. 
Borrowers ought to be provided with adequate information to enable them 
to take well-informed and prudent decisions. The court said that borrowers 
ought to be clearly informed if there is foreign exchange risk. It was held 
that the information provided must ensure that the average consumer 
would be aware of the risk and be able to assess the potentially significant 
economic consequences of such a term. Further, the unfairness of the 
term was to be assessed at the conclusion of the contract. Having given 
that guidance the ECJ referred the case back the national court to decide 
whether or not the term was unfair in this case taking into account the facts 
and, in particular, the expertise and knowledge of the bank.

In Casehub Ltd v Wolf Cola Ltd [2017] EWHC 1169 the defendant operated 
a business selling server space. Consumers entered into a minimum 
12 month term and if the contract was terminated early, a lump sum 
cancellation fee was payable. Was the cancellation fee unfair? The court 
held that the amount of the cancellation fee could not be assessed for 

fairness. The cancellation provisions were excluded from any 
assessment of fairness because the claimant’s argument 

was essentially that it had been overcharged. Any 
challenge on the ground of unfairness to the overall 

price payable under the contract by comparison 
with the services supplied under it was excluded 
under section 64(1)(b) of the Consumer Rights 
Act. The court took the position that although 
the cancellation fee did not comprise the price 
payable under the contract it was a monetary 
obligation on the customer which formed part 
of it. The court held it was bound to follow 
Office of Fair Trading v Abbey National plc 
and others [2009] UKSC which found that 

an overdraft and related charges imposed 
by a bank benefited from the exemption. Key 

to the reasoning was that the overdraft charges 
constituted part of the price or remuneration for the 

banking services provided.

However, the court noted that although a challenge on the 
ground of unfairness to the overall price payable under the contract 

by comparison with the services supplied under it was excluded by the Act 
the cancellation fee provisions could still be open to challenge on the basis 
that they are otherwise unfair.

Key points in ensuring that contracts comply with the unfair contract terms 
provisions in the Consumer Rights Act include:

•  Using plain and intelligible language to comply with the requirement for 
transparency. 

•  Not using legal jargon or Latin - use ordinary words. 

•  Thinking like a consumer – make each clause clear. What information 
would you like to see as a consumer? 

•  Checking any contract specific legal requirements are complied with. 

•  Using formatting such as headers, sub headers and short sentences 
to make it easy to read. 

•  Considering the font size and other factors affecting legibility. 

•  Providing examples can help aid understanding. 

•  Explaining difficult concepts.

•  Steering clear of lengthy definitions and substantial cross-referencing.

•  Considering a cooling off period if a contract is long or detailed. 

•  Terms which are disadvantageous to the consumer must not 
be hidden – make surprising, significant or onerous obligations 
prominent. 

•  Considering having a “key terms” summary.

•  Making sure your terms do not contain “blacklisted” terms and 
considering the grey listed terms. 

•  Considering any legally required information. 

•  Reviewing your terms regularly to ensure they are up to date with law, 
changes to your business and the industry. 

•  Getting your terms drafted and/or reviewed by a lawyer. Getting it 
wrong case result in costly legal arguments and damage to reputation. 

For further information please contact:
Chidem Aliss
Partner
0845 209 1562
chidem.aliss@clarkewillmott.com

Being fair: Fairness in consumer contracts 

mailto:chidem.aliss%40clarkewillmott.com?subject=
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Judgment is only the first step - 
when a judgment creditor cannot 
identify the assets of the judgment 
creditor enforcement can be 
impossible.
Time, money and effort can be spent looking for assets only to come 
up with a blank card at the end of the search. Even if you have some 
knowledge of the debtor’s assets without a good understanding of them 
knowing which enforcement route will be best is often difficult. The more 
information is known then the more targeted the enforcement methods can 
be. 

A very useful tool is the ability to question a debtor about its assets. The 
Civil Procedure Rules allow a judgment creditor to apply for a court order 
that the judgment debtor attends court to give information about the 
existence, nature, extent, location and value of his assets. This information 
is given on oath. A creditor can apply for an information hearing as soon as 
judgment is made. A wide range of information can be requested such as a 
person’s employment status, wages, additional income, property, chattels 
(such as cars or boats) assets such as shares and bank accounts (and their 
balances). 

An order made under CPR 71 is not part of the process of enforcement. It 
is an order which puts the judgment creditor into a position where it might 
thereafter be able to enforce the judgment. 

The questioning will usually be carried out by a court officer who will ask a 
series of questions in a standard form. The judgment creditor may also ask 
additional questions – these should be attached to the application notice. 

Wanted for questioning: Using Part 71 of 
the Civil Procedure Rules 

Other ways to seek information about a debtor’s financial position include:

•  Using an enquiry agent - ensure their enquiries are legal;

•  Searching the internet and the media;

•  Checking the Register of Judgments, orders and fines via Trust online;

•  Consulting the Attachment of Earnings Index; 

•  Checking the Insolvency Register which will tell you if an individual 
judgment debtor is subject to insolvency proceedings;

•  Checking for any insolvency procedures against companies by 
searches of the Bankruptcy and Companies Courts, Companies 
House and the London Gazette. 

•  Conducting a land registry search – This will allow you to establish 
ownership of property if you have an address; 

•  Conducting a company or limited liability partnership search at 
Companies House and obtaining public documents; 

•  Third parties may be willing to divulge information but they may be 
restricted by confidentiality and/or data protection issues. 

•  Applying for an order for disclosure by a non-party under CPR 31.17. 

If there is a concern that a judgment debtor will attempt to dissipate assets 
then steps can be taken to prevent this. One such step is by obtaining an 
order for the detention, custody or preservation of relevant property. John 
Flint explores freezing orders on page 1.

For further information please contact:
Stuart Hoysted
Technical Director – Debt Recovery
0845 209 1731 
stuart.hoysted@clarkewillmott.com

In October 2017 we saw the launch of the Business and Property Courts.
The new court comprises of the Commercial Court, (including the Admiralty 
Court), the Technology and Construction Court, and the courts of the 
Chancery Division. There are also Business and Property Courts in the 
regional centres. Sir Geoffrey Vos, Chancellor of the High Court has noted 
that the specific advantages of the new court are the use of intelligible, 
rather than obscure, names and titles, better connectivity between the Rolls 
Building and the main regional centres for specialist jurisdictions, and the 
ability to deploy judicial talent more flexibly than before. 

The Practice Direction for the new court (Business and Property Courts 
(PD) is now in force. Although the best starting point is the new PD there is 
also The Business and Property Courts Advisory Note, by Sir Geoffrey Vos, 
which sets out additional detail. Further recent papers released by the CPR 
Committee refer to the need for “further work” on the rules, and there is a 
plan to add a new part on the new court in the CPR which would link to the 
practice direction. We understand that work has started on drafting the new 
part. 

The existing advisory note specifies that although the work of the specialist 
courts has been brought under one umbrella, the courts themselves will 
continue to operate as they did previously. They apply the same procedures 
and practices and each retain any specific procedural approaches. 
Therefore while it may not practically seem that the new court is any 
different (other than heading up court documents differently) we may see 
that the London Rolls Building becomes less of a centre for complex and 

The Business and Property 
Courts

high value claims. It is hoped that (and it remains to be seen) specialist 
judges can be deployed to more appropriate cases throughout the country. 

For further information please contact:
Peter Brewer
Partner
0845 209 1718 
peter.brewer@clarkewillmott.com

mailto:stuart.hoysted%40clarkewillmott.com?subject=
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In the “interest” of justice
The recovery of debts or damages takes time when the courts have to 
be involved. How does a claimant get recompensed for the time between 
the damages or debt arising and the date upon which it actually paid? - 
Interest. 

Interest can be split into two distinct categories - “pre-judgment interest” 
and “post judgment interest”. Keeping track of interest entitlements can be 
difficult so in this newsletter we have set out below an “at a glance” guide 
to pre judgment interest. Our next newsletter will consider post judgment 
interest. 

Pre-judgment interest – Contract

•  Many commercial contracts provide for interest to be charged when 
the sum payable under the contract is late.

•  The right to this interest arises without a court judgment. 

•  Such a clause may displace the statutory interest automatically 
payable on judgment debts 

•  Such a clause will automatically displace the Late Payment Act (where 
it would otherwise apply) provided there is a substantial contractual 
remedy for late payment of the debt, unless the statutory right is 
expressly preserved. 

•  It is not a matter for the court’s discretion - it is payable as of right. 

•  The court will rarely interfere if the parties had equal bargaining power 
when agreeing the interest payable.

•  It may be unfair in some instances: for example, where there is an 
unfair credit relationship; where a contract provides for a variable rate 
of interest at the creditor’s discretion or if considered to be a penalty.

•  It is common for express interest clauses to set out the period for 
which interest is payable.

•  Many contractual interest clauses provide that interest may be 
charged both before and after any judgment (see the “merger” 
principle below).

Pre-judgment interest – Equitable and Admiralty 

•  Under its general equitable jurisdiction, the courts have an inherent 
power to award interest. 

•  Interest is ancillary to relief in respect of equitable remedies such as 
specific performance, rescission or the taking of an account. 

•  This power adds little to the discretionary statutory powers. However, 
compound interest may be recoverable to ensure that a person 
who is in a fiduciary position does not make a profit from his own 
wrongdoing. 

•  It is worth noting that the admiralty jurisdiction has its own powers 
concerning interest.

Pre-judgment interest – Statute 

The most significant statutes in practice are:

The Late Payment Act

•  Implies into commercial contracts the right to claim simple interest for 
late payment. 

•  A debt must be a qualifying debt under the Act: created by virtue of 
an obligation under a contract to pay the whole or any part of the 
contract price. 

•  It is not applicable to consumers. It also does not apply to consumer 
credit agreements or contracts intended to operate by way of 
mortgage, pledge, charge or other security. 

•  The courts have a limited discretion in relation to the award of interest 
under the Late Payment Act.

•  Since August 2002, the rate has been 8% per annum over the official 
dealing rate of the Bank of England. 

•  The Late Payment Act contains detailed rules on when statutory 
interest starts to run – it depends on the date of the contract. Interest 
will generally run until the debt is discharged. 

•  Once interest begins to run under the Late Payment Act, the supplier 
is entitled to a fixed compensatory sum (which varies depending on 
the amount of the debt) in addition to the interest on the debt. 

Section 35A of the Senior Courts Act (High Court)/Section 69 of the County 
Courts Act (County Court).

•  The court has a wide discretion to award simple interest at such rate 
as it thinks fit on all or any part of the debt/damages between the date 
of loss until the date of judgment or earlier payment.

•  These provisions for the High and County Court are almost identical in 
form. 

•  It is discretionary but interest awards are usually made as a matter of 
course. 

•  There is no set rate of interest that the court must apply.

•  Justice is reflected by varying the rate/period for which interest is 
awarded.

•  The court cannot award interest on a debt using its discretionary 
statutory powers in a period during which interest already runs (for 
example an express interest clause). 

•  Interest under the discretionary statutory provisions cannot be 
awarded on recoverable sums paid before the commencement of 
proceedings. 

•  The court has a limited power to vary the usual period where it thinks it 
just to do so. 

•  Different rates can apply for different periods. 

•  It is to compensate the claimant not to punish the defendant. 

•  A broad brush approach is used. 

•  The Commercial Court has in the past generally awarded interest on 
sterling awards at base rate plus 1%. Rates higher than 1% above 
base rate have been awarded in cases in which the claimants were 
individuals and not companies.

•  Where a foreign currency is involved different interest rates may be 
appropriate for different currencies.

Don’t forget interest – it can be significant and if it is not claimed a creditor 
will lose out.

For further information please contact:
Cathy Harris
Associate
0845 209 1154 
cathy.harris@clarkewillmott.com

If you would like to receive future editions of Disruptive Asset Finance or if you have any comments or suggestions for the newsletter please 
contact: getintouch@clarkewillmott.com
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Interest can be split into two distinct 
categories - “pre-judgment interest” and 
“post judgment interest”.
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