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Autumn Housing Conference

Our London Autumn housing conference takes place on Thursday 9 
November at Church House, Westminster. 

The Conference will cover a range of topical subjects including the 
forthcoming changes in data protection and the future of PRS as well as 
breakout sessions looking at the post-Brexit challenges and opportunities 
for regeneration in London, and following Grenfell, RPs obligations and 
risks in complying with health and safety requirements. External speakers 
include Paul Quinn, Head of Regeneration at Clarion Housing, Diane Hart, 
L&Q’s Group Director of Neighbourhoods, Ian Bowker of Ensure and Emma 
Hammond. 

I hope you can join us for what should be a very interesting event and I look 
forward to meeting many of you at the drinks reception afterwards.

For further information please contact: 
Kary Withers 
Social housing sector leader 
0345 209 1469 
kary.withers@clarkewillmott.com

The government’s recent announcement of an additional £2 billion in 
funding for affordable homes and Teresa’s May’s subsequent meeting with 
house builders and RPs to discuss ways to increase housing supply are 
both positive indicators for the future. Against this background it is pleasing 
to see our social housing sector continuing to expand. 

New appointments

In our Summer newsletter I talked about the rationale for our recent re-
organisation and a number of new appointments to further strengthen our 
team. I’m delighted to now announce two more new appointments.

Stuart Wilson, partner has joined our London office and will work closely 
with Hannah Langford. Formerly at Trowers & Hamlin, Stuart brings a wealth 
of specialist non-contentious construction experience. He has worked with 
a number of RPs including One Housing, Network Homes, Metropolitan 
and Southern Housing, and advised on a broad range of residential and 
commercial projects.

In our Bristol office, Mariana Meaden, solicitor has joined our social housing 
development team. Previously at Winckworth Sherwood she has significant 
expertise in the sector.

mailto:kary.withers%40clarkewillmott.com?subject=
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However, RPs often left waiting in vain for collateral warranties after practical 
completion of a property development. 

So why does it matter?

A completed and developed property is an asset. Having a full package of 
collateral warranties enhances saleability of that asset and gives comfort to 
purchasers, tenants and lenders.  

Also it may be extremely useful if issues regarding quality and finish arise, 
either before or after practical completion, and the developer is not in the 
picture for the RP to be able to seek remedy or recovery of losses. 

Not getting a collateral warranty, or having to spend time and money 
chasing it up after practical completion of a scheme, is not ideal and means 
you lose the benefits of having a collateral warranty in place. At best, this 
represents a loss of time and money in resolving the issue. At worst, it could 
mean that the RP is unable to fulfil its obligations to lenders or has limited 
recourse in the event that latent defects occur.

So what do developers say about this?

Most developers acknowledge they have responsibility for the design and 
construction of works under the build contract and that if there was ever an 
issue with the construction or design it makes sense for the RP to take that 
up with the developer. In short, the developer provides a primary recourse 
in the event of a delivery issue. However, some developers seek to limit their 
obligations in this respect in both time and amount; meaning that an RP’s 
ability to pursue the developer for its losses is restricted.

A developer’s financial strength can be checked and compared with others 
so you are able to take a view on this before entering into the build contract. 
In instances where the developer’s financial strength is not as robust as 
you or your Board would like, or if you are working with a developer who 
is a new entity, it may be possible to obtain other security such as parent 
company guarantees or bonds to provide some comfort. However, it is an 
unpleasant fact that no one can preclude an extreme market downturn. 
Financial strength is ‘not set in stone’ at the beginning of a collaboration. 

 A developer may point to the fact that in most instances there is an NHBC 
or equivalent cover which will be provided on completion, so the RP and 
any successor has the benefit of insurance protection if the developer 
defaults or becomes insolvent. Nevertheless, RPs should be aware that 
NHBC insurance does not provide the same protection as a robust 
package of collateral warranties in respect of latent defects.

Due to the perceived ‘back up’ of NHBC cover, some developers see a 
request for collateral warranties in favour of sub-contractors or consultants 
to be a waste of their management time and expense. For instance we 
have been informed by one developer’s legal team that their client does 
not allow for the cost of this when agreeing heads of terms with RPs. It 
is important therefore that you ensure that heads of terms are clear on 
whether collateral warranties are part of the deal, or if an equivalent set of 
rights granted pursuant to the Contracts (Rights of Third Parties) Act 1999, 
could be used as an alternative with a lesser administrative burden.  

Collateral warranties should be provided as soon as they are needed, 
ideally on exchange of contracts. However if the appointments are not 
made at this point, then another milestone before practical completion can 
be agreed. Including a contractual obligation for the developer to provide 
collateral warranties before practical completion can be validly certified and 
is usually an appropriate way of focussing the developer’s mind on what is 
required.

If collateral warranties are something you are not taking seriously at the 
outset then don’t be shocked if your developer doesn’t take them seriously 
either. If there is a reason why collateral warranties are not required then 
be aware you are taking some risk;  you may need to be ready to deal 
with and price any issues that  arise out of the design and construction 
of the scheme if the developer is no longer around as a viable ‘one-stop’ 
recourse.

For further information please contact:
Joanna Jackson
Senior associate
0845 209 1646 
joanna.jackson@clarkewillmott.com

Stuart Wilson
Partner
0845 209 1598
stuart.wilson@clarkewillmott.com

Collateral warranties for RPs

Collateral warranties should be 
provided as soon as they are needed...

Collateral warranties create a direct contractual link between an RP and 
the contractors and consultants engaged by the developer to design and 
build the property in question. This means that an RP can bring claims 
against these parties that they otherwise would have no right to bring.
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As part of Clarke Willmott’s continued support to the Housing Sector we 
are extremely proud to have been involved with this year’s #HousingDay.
Now in its fifth year #HousingDay is primarily a national social media event 
designed to combat negative social housing stereotypes and promote the 
key values of social housing and diverse roles of housing providers.

With a reach of over 8.5 million people online and involving over 14,500 
tweets the day was continuously trending on various forms of social media, 
gaining the attention of national media organisations in the process.

Keen to add additional value to the day we wanted to provide a physical 
element to an otherwise predominately social media event, providing wider 
exposure in the process. 

To facilitate this on the day itself (Monday 18th September) four Lawyers 
from our Southampton office, Tim Miles, Lisa Guelfi, Sarah Orchard and 
Senga Howells joined forces with local housing association and client, 
the Radian Group to interview and record Radian staff behind a special 
#HousingDay media board. 

In line with this year’s #HousingDay theme of “Real People, True Stories”, 
each interview consisted of 3 key questions:

1.  Why they chose housing as a career?

2.  What was the proudest moment of their housing career?

3.  What was the best thing about working in the housing sector is?

All of the questions were designed to highlight the positive impact that 
working in the sector provides to others and how passionate about their 
roles housing staff are. It was noteworthy that all of the interviewees’ 
proudest moments involved examples of changing other people’s lives for 
the better. 

Speaking during one of the interviews, Radian marketing manager Jo Short 
said:

“The best thing about working in the 
housing sector is that we are all here to 
help people whether it’s to help people 
either buy their first property or simply to 
put a roof over their heads. We’ve all got 
that common goal.”

Many Radian interviewees also highlighted 
the excellent work of Radian’s  employment 
support and training team equipping 
tenants with key life skills, confidence  and 
mentoring to obtain full time employment.  

Following the interviews Clarke Willmott 
immediately uploaded them to its website 
and shared them on Twitter throughout 
#HousingDay. 

Tim Miles of our Southampton office said: “#HousingDay is a fantastic 
initiative and is a great opportunity to celebrate the true unsung housing 
heroes who day in, day out work tirelessly to improve our communities for 
the better.”

“It is housing associations who are not just there in the times of 
greatest need, but are also able to offer guidance, support, training and 
mentoring to build their tenants confidence. It is this side of their role 
that is often not fully appreciated by the wider general public and it is a 
pleasure for Clarke Willmott via our #HousingDay interviews with Radian 
staff to be able to highlight this.”

For further information please contact:
Tim Miles
Partner
0845 209 2533
tim.miles@clarkewillmott.com

How Clarke Willmott supported 
#HousingDay
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Termination describes a contract expiring or being brought to an early end, 
either under common law or under a termination clause in an agreement. 
This article focuses on contractual termination and explores the tensions 
around early termination provisions in s.106 development agreements.
What is a s.106 development agreement?

Some s.106 Agreements contain obligations to deliver, and to ensure 
occupation of, affordable housing. This places the burden on housebuilders 
to secure commitment from RPs to ensure such affordable housing 
obligations can be met. At the same time RPs are keen to take on new 
affordable housing as a new asset and to fulfil their objectives. This situation 
has driven the creation of a type of legal agreement often referred to as a 
‘s.106 development agreement’ made between the housebuilders and RPs 
to record the terms of that arrangement. 

Why do early termination tensions exist?

In s.106 development agreements made between RPs and housebuilders, 
it is usual to find contractual termination rights linked to an insolvency event. 
This is because if either party becomes insolvent, the other party may want 
to exit the development agreement and look for a new development partner. 
It is very unusual for an RP to suffer insolvency; historically, the regulator or 
another RP is likely to step in to rescue a failing RP from such a situation. In 
comparison, housebuilders are far more exposed to insolvency risk and in 
an economic downturn this risk is enhanced.  

However, in negotiating a s.106 development agreement you may find 
the housebuilder strongly resists more extensive early termination rights 
in favour of the RP. The housebuilder wants the maximum control over 
its ability to comply with all the obligations in the s.106 agreement to 
ensure the wider scheme can be delivered to its timescales. Therefore 
express termination rights for the RP, beyond housebuilder insolvency, are 
often unpopular. On the other hand, an RP may want an express right to 
terminate if the housebuilder’s performance is unsatisfactory. Perhaps the 
building works are behind schedule, there are issues with quality of finish, or 
something is built that does not correspond with the specification. 

What can you do?

It is good practice to ensure that a right to terminate on housebuilder 
insolvency is a standard requirement but in respect of other termination 
rights in favour of an RP, is there a way of managing the gap between the 
RP and the housebuilder on early termination?

There may be contractual and commercial considerations that bring comfort 
to RPs where express termination rights cannot be achieved in the s.106 
development agreement. If the affordable and private units are integrated 
(for example, within a block of flats) it is more likely that the housebuilder 
is incentivised to complete the whole development. This is because they 
will want to get their own units on to the market as soon as possible to 

S.106 development agreements: 
termination provisions

achieve their sales targets and are more likely to do so by marketing a fully 
finished and completed asset. In addition, the parties could agree significant 
payments in the s.106 development agreement, linked to milestones agreed 
upon by the RP; if the milestones are not met then the payments are not 
made.  It is possible for a s.106 development agreement to contain ‘step 
in’ rights for the RP, to terminate and take on the scheme. However this 
scenario is more feasible if the situation lends itself to the RP being able to 
complete the development of the affordable housing in isolation from the 
rest of the scheme. 

Other ways to strengthen an RP’s position are:

1.  Where you have a right to terminate on the housebuilder’s insolvency 
make sure the insolvency event provisions are reviewed by your 
legal team and updated to match the most up to date legal position. 
It is not unusual for insolvency definitions to be out of date (as 
housebuilders tend to recycle documents). You need to be sure that 
an early indicator of insolvency is captured.

2.  Make sure the dispute resolution clause in the s.106 development 
agreement provides for dispute escalation and discussion between 
executives, and behind the scenes make sure there are amicable lines 
of communication between the parties at all levels.

3.  It is rare for a housebuilder’s performance to deteriorate dramatically 
overnight. There is often a track record of small failures and deviations 
before they add up to something more troublesome. Make sure your 
development or contracts manager has oversight of the housebuilder’s 
progress and the position on the ground, as well as access to the right 
legal resources, so you can take action to protect your position at the 
earliest sign of trouble.

4.  Make sure you have done your due diligence on the housebuilder’s 
financial position at the outset and if its covenant strength is weak (for 
example the company you are contracting with is a new company 
with no trading history) consider asking for additional security such 
as parent company guarantees, bank guarantees, charges or price 
retentions. Refresh financial checks as you see fit throughout the 
program. 

For further information please contact:
Joanna Jackson
Senior associate
0845 209 1646 
joanna.jackson@clarkewillmott.com
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High value contracts put out to public tender by RPs are in most cases 
likely to be subject to the provisions of the Public Contracts Regulations 
2015 (the “Regulations”).
It is important for RPs to ensure that their procurement processes comply 
with the Regulations as unsuccessful bidders may launch procurement 
challenges seeking to overturn contract awards on the basis of alleged 
flaws in the procurement process. Aggrieved bidders can also claim 
damages for losses which they have suffered as a result of breaches of the 
Regulations.

So, what practical steps can RPs take to protect themselves when faced 
with a challenge from an unsuccessful and “aggrieved” bidder? 

Prevention is better than cure is our view with regard to the management of 
procurement challenges. 

Procurement challenges often occur because RPs do not engage properly 
with unsuccessful tenderers. Many potential challenges are brought 
because failed bidders often do not understand why they have not been 
successful. Many potential challenges fall away once the unsuccessful 
bidder has understood why it has not been successful. 

However, there are instances where challenges still arise notwithstanding 
proper interaction after a contract award. 

RPs should be aware that the normal rules and timescales which apply to 
civil litigation in its early stages do not apply to procurement challenges. 
RPs which have not dealt with a live procurement challenge in the courts 
before may be caught on the back foot if they are not careful. Procurement 
challenges are subject to strict and very short timetables under the 
Regulations. 

If a challenger is serious and wishes to overturn the contract award, it 
must issue a procurement challenge in court, before the expiry of a 10 day 
standstill period after the relevant contract award has been made. Even if 
a challenger is only seeking to claim damages rather than to overturn the 
award, court proceedings must be brought within 30 days of the expiry of 
the standstill period or from when the challenger first knew, or ought to have 
known, that it had grounds for commencing proceedings.

For serious challenges, there is often little scope for an escalation process 
outside these timeframes. What is required is an immediate assessment 
of the potential threat of a challenge, and for the challenger to be engaged 
with early and proactively. No applicable pre-action protocols apply to 
procurement challenges. In the main, parties cannot vary the timetables 
set out in the Regulations by consent. The court cannot extend timescales 
under the Regulations.

Should proceedings be issued by a challenger, an assessment of whether 
there is an adequate defence is essential to avoid wasting legal costs and 
to minimise disruption to the procurement process. 

If proceedings are issued at court during the standstill period, the contract 
award will be held in suspension, until the conclusion of the procurement 
challenge, which can take months. This can cause significant problems in 
any imminent changes in service providers or suppliers following the making 
of the relevant contract award. 

Consideration should be given to making an application to court under 
Article 96 of the Regulations to lift the automatic suspension, allowing the 
contract award to take place. If successful, this ensures the continuation of 
effective service and/or supply provision without interruption and leaves the 
challenger with a remedy limited to damages (if the challenge is successful).

The best advice when faced with a serious procurement challenge is to take 
legal advice at an early stage as procurement challenges can move very 
quickly indeed.

For further information please contact:
Richard Moore
Partner
0845 209 1087
richard.moore@clarkewillmott.com

Dealing with early stage 
procurement challenges
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For many RPs, involvement in the share re-sale process, in particular the 
marketing of the property and selecting potential new buyers is a given.
However, RPs must be careful that their involvement in these activities does 
not expose RPs to greater risk and land them in hot water. Although they 
might not consider themselves as such, there is a danger that they will be 
deemed to be acting as estate agents and if so, RPs must ensure that they 
comply with the regulations governing these.

Are we acting as an ‘estate agent’?

The term ‘estate agent’ is not defined but the definition of their work is 
set out in Section 1 of the Estate Agents Act 1991 (“the EAA”). Broadly 
speaking, the EAA defines those who conduct estate agency work as 
those people or entities who, in the course of business, effect introductions 
between a property owner and third parties wishing to acquire their interest.

The definition of property in the EAA applies to interests in land and, whilst 
not yet tested, is logically likely to include shared ownership interests.

So, if in the course of your business, you are introducing tenants to possible 
buyers of their share, and particularly if you are charging a commission or 
fee for this, you will be an estate agent and must comply with the statutory 
regulations.

Marketing properties for your 
tenants: are you compliant?

If we are an ‘estate agent’, what must we be doing?

If you are caught under this definition, then below is a short summary of the 
most important requirements you must meet. Failure to do so can see you 
facing both criminal and civil sanctions:-

1.  You must belong to an approved redress scheme – Since 1 
October 2008, under section 23A of the EAA (amended and added 
to by statutory instrument in 2008) you must belong to a Government 
appointed complaints scheme – The Property Ombudsman Service or 
Property Redress Scheme.

2.  As your “client”, you must provide your tenants, with prescribed 
information at the outset of a matter – such information relates to 
fees, charges, key dates and terms of business. You will also have to 
comply with general Consumer Protection and Contracts requirements 
as set out in the steadily evolving body of statute for such matters.

3.  You must register with HMRC for money laundering oversight 
– as of 31 July 2009, the Money Laundering Regulations 2007 
have made it a criminal offence for any body which conducts Estate 
Agency services as defined under the EAA not to specifically register 
themselves with HMRC as such. Registration requires whole new 
internal compliance regimes to be put in place regarding due diligence 
and internal record keeping, if not functioning already. 

4.  You must comply with the Consumer Protection Regulations 
2008 and Business Protection Regulations 2008 – the former 
put in place regulatory barriers preventing you from engaging in unfair 
commercial practices with tenants (as consumers) whilst the latter 
prevents misleading advertising, which is particularly pertinent to the 
marketing of properties.

5.  You must also be mindful that such actions can attract tortious liability 
for misrepresentation and shall see you owe a duty of care to tenants 
on a professional negligence basis to handle sales with reasonable skill 
and care.

If you believe that your business may fall foul of the broad definition under 
the EAA and if compliance practices are not already in place, please 
contact us and we will be happy to help. 

For further information please contact:
Nathan Greaves
Solicitor
0845 209 1446 
nathan.greaves@clarkewillmott.com



There are various ways to deal with a restrictive covenant:

1.  Express release  
 

You may be able to reach agreement with the person with benefit of 
the restrictive covenant to have it released or varied. Note that this 
may require payment of a premium.  
 

If indemnity insurance (see below) is being considered, the insurers 
will want to know if any disclosure has been made to the person with 
benefit of the restrictive covenant. If so, cover may not be provided. 
This should be borne in mind when considering whether to approach 
the person with benefit for a release/variation.

2.  Indemnity insurance  
 

Indemnity insurance may be available to protect you against the risk of 
the person with benefit enforcing the covenant. If you are unsure about 
who has the benefit of the restrictive covenant this is a good option to 
consider.

3.  Upper Tribunal (Lands Chamber)  
 

Failing the first two options, it is possible to make an application 
to the Upper Tribunal to discharge or modify the restriction. The 
disadvantage to taking this option is that it is time consuming and 
costly with no guarantee of success. 

To avoid difficulties later down the line it is essential that restrictive 
covenants are dealt with as early as possible in the transaction. 

For further information please contact:
Aaron Macauley
Senior associate
0845 209 1338 
aaron.macauley@clarkewillmott.com

Sarah Cave
Solicitor
0845 209 1226
sarah.cave@clarkewillmott.com
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If you would like to receive future editions of our social housing newsletter or if you have any comments or suggestions for the newsletter please 
contact our editor, Emma Kitchen: emma.kitchen@clarkewillmott.com
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What are they?

Restrictive covenants arise from agreements between landowners that 
one party will restrict the use of his land for the benefit of adjoining land. 
They are distinguishable from positive covenants in that they are negative 
in nature and run with the land, meaning subsequent owners who have the 
benefit of the restrictive covenant can enforce them, even though they are 
not a party to the original agreement. 

Because they are restrictive in nature, they do not require any positive 
action on behalf of the affected landowner, e.g. an obligation to maintain a 
fence. Nor do they require any money to change hands. 

Why do we need to know about them?

Restrictive covenants can substantially affect the use, enjoyment and 
value of land. They might, for example, limit development to just one 
dwellinghouse or limit the land to residential purposes only or to a particular 
trade or business. 

Such restrictions can be a real concern for the viability of development 
projects. Indeed, development projects can be scuppered entirely on the 
basis of a restrictive covenant. As such, identifying any restrictive covenants 
and analysing whether they will impact on the intended use of the land is an 
essential preliminary step in development transactions. The next step is to 
ascertain whether they are enforceable and who has the benefit. 

Are all restrictive covenants valid and enforceable?

Generally speaking, restrictive covenants are enforceable between the 
original parties. Don’t, however, automatically assume that if restrictive 
covenants are on the title that this is the case. The covenant may not, for 
example, be enforceable because it is too ambiguous or too uncertain. You 
should always seek legal advice before negotiating.

What if the restrictive covenant affects development?

If the restrictive covenant affects the development project it needs to be 
dealt with, ideally before completion and if possible, at the seller’s expense. 
If you leave it until after completion there is no guarantee that the issue 
can be satisfactorily resolved, or, if it can be, how expensive and time 
consuming that process will be.

Focus on: restrictive covenants
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