
In August 2016, the Trades Union Congress 
(TUC) reported that 52% of all women 
and 63% of women aged 18 to 24 have 
experienced sexual harassment at work. This 
was reported as the largest study of its kind on 
sexual harassment at work in Europe.

In recent weeks reports of sexual harassment 
and worse in the film industry and parliament 
have again brought this issue back into the 
headlines. 

Under the Equality Act 2010, the legal definition 
of sexual harassment is if a person engages 
in unwanted conduct of a sexual nature which 
has the purpose or effect of either violating 
another’s dignity or creating an intimidating, 
hostile, degrading, humiliating or offensive 
environment for another. When considering the 
effect of such behaviour, we need to consider 
the perception of the individual concerned, 
and whether it is reasonable for it to have such 
effect. 

The Equality Act 2010 also protects those 
who reject or submit to harassment from 
less favourable treatment as a result of such 
treatment. Whilst employers are usually liable 
for the acts of their employees, they may avoid 
liability for harassment if they can demonstrate 
that they took all reasonable steps to prevent it. 

It is therefore vital that all employers take 
steps to prevent all forms of discrimination 
and harassment in the workplace. This would 
include:

•  making it clear that the reporting of 

incidents is encouraged as well as how to 
do so;

•  ensuring that all staff are given equality 
and diversity training so that they 
know what is and is not acceptable 
and can identify what may amount to 
discrimination and harassment;

•  distributing equal opportunities and 
anti-harassment and bullying policies and 
requiring that all staff sign to confirm that 
they have read them;

•  ensuring HR managers and/or line 
managers receive training in how to 
investigate and deal with such complaints;

•  providing support to all of those 
concerned in allegations of harassment or 
discrimination; 

•  where discrimination or harassment is 
established, ensuring that appropriate 
disciplinary action is taken;

•  even where the allegations have not been 
established, taking steps to ensure that 
working relationships can be maintained 
going forward; and 

•  ensuring that individuals that report 
such concerns are not later treated less 
favourably as a result (victimisation). 

We can assist with drafting or reviewing and 
updating policies, providing staff training, 
acting as an independent investigating officer 
and providing advice at each stage of the 
procedure. 

Sexual harassment 
in the spotlight: 
protecting your business

Welcome
to the November edition of 
our Employment Matters

Hello again from Clarke Willmott 
LLP’s Employment & HR team. 
Welcome to another edition of 
Employment Matters.

For further information on any of 
the topics in this month’s Employment Matters, 
please contact a member of the employment & 
HR team. 

As ever, we welcome your feedback and if 
you would like to see a particular area or topic 
featured in future issues, please let us know by 
emailing bex.sinclair@clarkewillmott.com.

Kevin Jones 
Head of Employment & HR
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It is unlawful for any employer to employ someone who does not have the 
right to work in the UK or who is working in breach of their conditions of 
stay. 

To comply with the employer’s obligation to prevent illegal working, an 
employer must:

•  Carry out “right to work” checks on all prospective employees before 
the employment starts.

•  Conduct follow-up checks on employees who have a time-limited 
permission to live and work in the UK, or require a document to 
evidence their right as in the case of non EEA family members of EEA 
nationals, or an application pending.

•  Keep records of all the checks carried out.

•  Not employ anyone the employer knows or has reasonable cause to 
believe is an illegal worker.

When an employer has completed compliant Right to Work in the UK 
checks and retained copies of valid prescribed identification documents, 
then and only then does it have the “statutory excuse” if it later transpires 
that the individual did not have permission to work in the UK (for example 
due to a document being fraudulent). 

In contrast, if an employer has not completed compliant Right to Work in 
the UK checks, and if it transpired that the employer was employing an 
illegal migrant the employer could be fined up to £20,000 per illegal worker. 
There are also civil and criminal sanctions (including an unlimited fine and 
imprisonment) for knowingly or recklessly employing an illegal migrant. 
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Right to work in the UK checks: 
what to do if you discover you are employing an individual who 
may have lost their Right to Work in the UK
Has your business carried out and correctly documented its Right to Work 
in the UK checks in respect of all of its employees? 

What to do if you suspect you are employing an illegal worker

Despite the costly penalties associated with employing illegal workers, in 
the recent case of Baker v Abellio London it was highlighted that care must 
still be taken before dismissal of an employee suspected of not having the 
right to work in the UK. If sufficient investigation and reasoning is not carried 
out by the employer before dismissal, it could render the dismissal unfair 
and expose the employer to the risk of an unfair dismissal claim.

If illegal working is legitimately suspected, employers must immediately 
suspend the employee.  However, in order to show that dismissal is fair, 
the employer must demonstrate that it has investigated the matter fully 
and holds a genuine belief that the employee had no right to work in the 
UK. This can be a complex issue but if carried out correctly, will  assist 
to protect the employer in the event that it later transpires that in fact the 
employee did have the right to work in the UK. 

Comment & action

It is critical that you ensure all of your employees (and any new starter) has 
the right to work.

The Home Office List of acceptable documents (to establish the statutory 
excuse defence) can be accessed here.

The Home Office is increasingly targeting illegal workers and employer 
compliance – and Penalty Notices are becoming increasingly frequent.  

The Home Office share information with other government agencies and 
can discover if a business employs an individual with no permission to 
work, even with no inspection of the work premises.

If you have any concerns regarding how to conduct right to work checks 
in order to be fully compliant with immigration legislation, or are concerned 
about any of your employees’ right to work in the UK and how to address 
it, please contact Tim Copplestone on 0345 209 1472 or Sarah Driscoll on 
0345 2019 1834. 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/638349/Employer_s_guide_to_right_to_work_checks_-August_2017.pdf
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In recent years we have seen that social media is becoming embedded in 
everyday life and, as a consequence, its use in the workplace has become 
far more prominent and problematic.
Many employers give guidance around this issue through a social media 
policy. This policy normally describes what is deemed acceptable and 
unacceptable social media behaviour when related to work and the 
workplace, and should also make it clear what the consequences might be 
for lack of compliance.

The question of whether you can dismiss an employee for social media 
misconduct was considered in the case of Rachel Burns v Surrey County 
Council.

Facts of the case

Ms Burns started working for Surrey County Council (SCC) in 1995 as a 
Care Assistant and gradually progressed to Team Manager and Registered 
Manager of a residential care home for elderly and vulnerable adults. 

On 15 December 2015, Ms Burn’s line manager was shown Ms Burns’ 
Facebook page by a colleague where pictures and videos had been 
published by her after one of the care homes’ music nights. Four breaches 
of the council’s policies on privacy and social media use were identified: 

1.  Posting photographs of residents on her personal Facebook account

2.  Identifying residents by name and, by default their address

3.  Posting video footage of residents

4.  Having a ‘friend’ relationship on Facebook with a resident’s relative

Ms Burns was called to the home’s head office and suspended. During 
her suspension an investigation report was produced that recommended 
a disciplinary hearing should take place. At the meeting, the disciplinary 
manager upheld all four allegations and indicated that the usual penalty 
would be dismissal, but having heard her submissions in mitigation, a final 
written warning would be issued with the offer of continuing employment 
but on a lower grade without salary protection. 

Ms Burns appealed but this was refused. SCC then gave her two days to 
decide whether she would accept demotion or face dismissal. When Ms 
Burns asked for extra time, this was refused. By this time she had been 
signed off with stress and anxiety, and received a demand from SCC that 
she decide immediately, and that if she did not accept the demotion she 
would be dismissed with immediate effect. The next day, Ms Burns received 
a letter stating that she had “decided to accept dismissal”. 

Ms Burns claimed unfair dismissal and disability discrimination in the 
employment tribunal (ET). Her discrimination claim was dismissed but the 
ET concluded that she had been unfairly dismissed, although this decision 
is based on the very narrow issue of timescales imposed on her to make 
the decision about redeployment or dismissal.  

As the ET found that demotion or dismissal was within the range of 
reasonable responses and so procedurally fair, this will have an impact on 
the decisions surrounding compensation which are yet to be made.  

Practical tips if there is a breach of social media policy

If an employee does breach any social media rules it is vital that the 
procedure relating to subsequent suspension and/or disciplinary hearings is 
carried out fairly, appropriately and reasonably, with no onerous timescales 
or terms imposed on employees such as in this case.  

Finally, it is normally best practice to recommend to employees that no 
customers or colleagues are kept as “friends” on social media, apart from 
professional social media sites such as LinkedIn and that personal profiles 
make no mention of the employer or its business and clients.

How can we help?

We can help you create or review your social media policy to ensure that it 
includes all the necessary practical information and steps. If you would like 
to find out more, please contact Bex Sinclair, Head of HR Consultancy. (Tel: 
0345 209 1831 or Email: bex.sinclair@clarkewillmott.com)

Facebook post:  
unfair dismissal case law update

mailto:bex.sinclair%40clarkewillmott.com?subject=
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How our Employment & HR legal experts can can help 
you
HR Guardian: Employment Law insurance that protects your business  
- click to find out more >>

Your HR: Your business, your people, your choice of HR support  
- click to find out more >>

Your People: The complete HR solution  
- click to find out more >> 

Our employment law and HR services
The Clarke Willmott Employment and Human Resources team comprises 
a mixture of experienced employment lawyers and HR consultants. With 
this combination, we provide a genuinely holistic and complete support 
service to employer organisations.

We are a solutions driven team that strives to provide usable commercial 
advice on any “people issue” that an organisation might encounter. 
We are also extremely responsive and always provide advice in “plain 
English”.

Support options include “pay as you go” to comprehensive retainers 
with agreed monthly fees. For those organisations wanting the comfort 

of insurance against employment tribunal claims we offer a very cost 
effective policy and litigation support programme.

For further details about our services please visit our website:

•  Our full employment and HR services

•  Our legal support services

•  Our HR support services

•  Our immigration services

•  Our *Your People HR tool

•  Our fixed fee HR and legal support costs

•  Key employment facts and figures

Join our “HR South West” 
Networking Group on 
LinkedIn. 

Read our ‘HR Bites’ blog. Follow us on Twitter. 
@employment_hr
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