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Dress code Welcome
to the August edition 
of our Employment 
Law Briefing

Hello again from Clarke 
Willmott LLP’s Employment 
& HR team. Welcome to 
another edition of Employment 
Matters. 

For further information on any of the topics 
in this month’s Employment Matters, please 
contact a member of the Employment & HR 
team. 

As ever, we welcome your feedback and 
if you would like to see a particular area or 
topic featured in future issues, please let us 
know by emailing  
bex.sinclair@clarkewillmott.com. 

Kevin Jones 
Head of Employment & HR
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2.  You should consider the reasons for the 
dress code – is it to present a professional 
image, to ensure neutrality or comply with 
health and safety obligations – and whether 
or not these are legitimate aims (something 
that needs to be established to defend an 
indirect discrimination claim). Furthermore, 
is the dress code a proportionate means of 
achieving this aim. 

3.  Although not a legal requirement, ACAS and 
the Equality and Human Rights Commission 
(EHRC) suggest that you consult with staff 
prior to introducing a dress code.

4.  Ensure that the policy applies equally to 
all employees, regardless of gender or 
other protected characteristics. Whilst it 
is acceptable to have different standards 
of dress for men and women, these need 
to be applied carefully. The dress code 
should require a conventional standard of 
appearance as a whole, rather than address 
it item by item. Further they should not be 
more onerous for women than men or vice 
versa.

5.  The more flexible that you can be about 
a dress code, whilst still achieving the 
objective, the less likely you are to come 
across an issue and, in particular, a claim of 
discrimination.

6.  If you do receive a complaint from an 
employee who feels disadvantaged by a 
dress code, you should consider if you can 
allow an exception whilst still, on the whole, 
achieving the objective.

7.  Dress codes may now come under closer 
scrutiny now that tribunal fees have been 
removed as it will be easier for employees to 
challenge these as discriminatory.

Dress codes have been in and out of the 
headlines over the last year. In particular:

•  in 2016 Nicola Thorpe, who was sent home 
from work for refusing to wear high heels, 
commenced a petition and obtained more 
than 150,000 signatures, calling for it to be 
made illegal for employers to make women 
wear high heels; 

•  in March 2017, two judgements from the 
European Court of Justice (ECJ) regarding 
employers who had imposed headscarf 
bans were handed down. One found that 
this was not directly discriminatory, due to 
the employer’s policy of neutrality, and the 
other that it was directly discriminatory, as 
it had been implemented on the basis of a 
customer complaint. Such a ban could also 
be indirectly discriminatory;

•  in April 2017, and in response to the 
petition, the government announced that 
it considered current legislation to be 
sufficient. However, it did concede that 
more needed to be done to raise awareness 
of existing legislation in this context. 
Consequently, new guidance regarding 
dress codes is due to be issued. This is yet 
to be published; and 

•  in June 2017, a hospital porter was 
suspended for rolling up his trousers to 
cope with the heat on the hottest day of the 
year.

In light of this we have set out some guidance 
when implementing or reviewing dress codes:

1.  If you have rules on dress and appearance, 
they should be incorporated into a non-
contractual dress code. This will give you 
the flexibility to update and/or vary it, as and 
when required, without needing the consent 
of your employees.
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Urgent action needed for all businesses – time to get your house in 
order!

You will have seen in the press that on 26 July, the Supreme Court’s 
decision in the case of R (Unison) v Lord Chancellor. Unison’s appeal was 
a challenge to the lawfulness of Employment Tribunals fees. The Court has 
found that the fees unlawfully hinder access to justice and the relevant Fees 
Order – Employment Tribunals and Employment Appeal Tribunal Fees Order 
2013, has been quashed.

There is no doubt that the introduction of the tribunal fee arrangements 
have put many people off making a claim in the past four years – so, with 
immediate effect, if an employee or job applicant feels that you have treated 
them badly there is no longer the deterrent of having to pay an issue fee.

Tribunals can be very costly and hugely time consuming for employers and 
so businesses should act now to avoid potential claims.

Also remember that employment tribunal judgements are publicly available 
to see and so the reputation of your business can also be affected in the 
event of a claim.  

What should you do now?

Now is the time to review where you are in terms of your HR practices to 
avoid claims and ensuring that, if one is brought, you are able to defend it.

•  Review live and recent employee issues - if you have any 
disciplinary or grievance issues taking place now, you need to make 
sure that your policies, procedures and documentation are fit for 
purpose, legally up to date and being accurately followed. 

•  Check your documentation - are your contracts of employment up 
to date and duly signed by employees? Is your staff handbook up to 
date with the latest policies?

•  Check your processes - are you carrying out right to work checks on 
all staff? Are your recruitment procedures employment law compliant? 
Have your managers received up to date training? 

•  Check you are ready for up and coming legal changes - there 
have been a number of key changes in law that affect employers and 
there is more to come in 2018, such as the General Data protection 
Regulations (GDPR). These changes will affect you but do you know 
what to do? 

Make it easy for yourself

If you have not reviewed your people practices, policies and procedures 
recently then there is no better time to do this – or save yourself the trouble 
let us do it for you.

We are a number of solutions at a cost effective fixed fee starting from only 
£500+VAT.

•  Employment documentation audit – we would audit staff handbook 
& employment contracts and produce a report to highlight required 
amends.

•  HR audit – we will spend time in your business and carry out a full 
audit of all HR practices producing a report on where there are gaps or 
non-compliance and an action plan for addressing this.

•  Right to Work audit – full audit to ensure that they have all the 
required right to work docs for your employees (the implications of 
getting these wrong are potential fines of £20,000 per employee).

•  Sponsor licence audit – if you have a sponsor licence we will check 
that you have ensure all the required records in place. Again there are 
serious implications if the right documentation is not in place.

All audits will be carried out by a combination of HR professionals and 
Employment lawyers with considerable experience. Any required follow-up 
work would be costed on a fixed fee, no obligation basis and colour coded 
in our report to highlight priorities.

For more information please contact Bex Sinclair, Head of the Clarke 
Willmott HR Consultancy Team on 0345 209 1831 or email bex.sinclair@
clarkewillmott.com 

Employment Tribunal fees abolished
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Checks must be done for all new starters (even if they appear British) to 
prevent the risk of a discrimination claim. If an employer has valid right to 
work checks on file it has the statutory defence if it later transpires that 
they have inadvertently employed an illegal worker. If an illegal worker 
is discovered without right to work checks having been completed, the 
employer will be liable for a fine of up to £20,000 per illegal migrant.

UK Visas and Immigration has published updated guidance relating to what 
employers must do to prevent illegal working. The new guidance replaces 
the version dated 12 July 2016. However, the previous guidance will still be 
relevant regarding people employed between 12 July 2016 and 8 August 
2017. 

The most significant updates in the guidance relate to:

•  application registration cards which are now issued as biometric 
documents containing an expiry date;

•  advice in respect of those who claim to have a right to work as a non-
European Economic Area (EEA) family member of an EEA national;

•  advice concerning voluntary work and being a volunteer;

•  illegal working measures introduced by the Immigration Act 2016, such 
as closure notices and compliance orders, immigration checks in the 
licensing regimes for taxis and private hire vehicles and alcohol and late 
night refreshment; and

•  the employment of international students.

If you have any queries regarding employer obligations to prevent illegal 
working or the procedure that you must follow to comply with the right to 
work checks please do not hesitate to contact Tim Copplestone on 0345 
209 1472 or email tim.copplestone@clarkewillmott.com or Sarah Driscoll on 
0345 209 1834 or email sarah.driscoll@clarkewillmott.com

All employers must complete right to work in the UK checks for all employees and 
any new starter. 

Take care when suspending employees

Yes, said the High Court in the recent case of Agoreyo v London Borough 
of Lambeth. In this case, it was ruled that the suspension of a teacher 
amounted to a breach of the implied term of mutual trust and confidence.

The teacher in question was suspended because she had allegedly used 
unreasonable force towards two children, essentially that she had “dragged” 
one child out of the classroom or along a corridor and that she had carried 
a second child out of the classroom. She had not been asked for her 
response to the allegations and there was no evidence of consideration 
given to any alternative to suspension. The teacher almost immediately 
asked if she could submit a resignation letter and the Head Teacher agreed. 
The teacher’s resignation letter, written while she was still on the premises, 
was handwritten and was in amicable terms although it referred to “a lot of 
very unpleasant issues”.

The Court concluded that that suspension was not a neutral act, at least 
in the context of a qualified professional in a vocation, such as a teacher. 
Taking into account the statutory guidance for local authorities, it was noted 
that a knee-jerk reaction must be avoided and that suspension must not 
be the default position. The reason given for the suspension was not the 
protection of children, but to “allow the investigation to be conducted fairly”.

The Court concluded that suspension was adopted as the default position, 
was a knee-jerk reaction, and amounted to a repudiatory breach of contract. 
This was not undermined by a resignation in amicable terms.

If you would like any further assistance with conducting disciplinary 
investigations and proceedings, please contact a member of the team. 

Are there circumstances when suspension pending a disciplinary investigation will 
not be considered a neutral act by the Tribunal?
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Clarke Willmott LLP is a limited liability partnership registered in England and Wales with registration number OC344818. Authorised and regulated by the Solicitors Regulation Authority (SRA number: 
510689), whose rules can be found at www.sra.org.uk/handbook. Its registered office is 138 Edmund Street, Birmingham, West Midlands, B3 2ES. Any reference to a ‘partner’ is to a member of Clarke 
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The articles in this briefing are not intended to be definitive statements of the law but instead provide general guidance.
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How our Employment & HR legal experts can can help 
you
HR Guardian: Employment Law insurance that protects your business  
- click to find out more >>

Your HR: Your business, your people, your choice of HR support  
- click to find out more >>

Your People: The complete HR solution  
- click to find out more >> 

Our employment law and HR services
The Clarke Willmott Employment and Human Resources team comprises 
a mixture of experienced employment lawyers and HR consultants. With 
this combination, we provide a genuinely holistic and complete support 
service to employer organisations.

We are a solutions driven team that strives to provide usable commercial 
advice on any “people issue” that an organisation might encounter. 
We are also extremely responsive and always provide advice in “plain 
English”.

Support options include “pay as you go” to comprehensive retainers 
with agreed monthly fees. For those organisations wanting the comfort 

of insurance against employment tribunal claims we offer a very cost 
effective policy and litigation support programme.

For further details about our services please visit our website:

•  Our full employment and HR services

•  Our legal support services

•  Our HR support services

•  Our immigration services

•  Our *Your People HR tool

•  Our fixed fee HR and legal support costs

•  Key employment facts and figures

Join our “HR South West” 
Networking Group on 
LinkedIn. 

Read our ‘HR Bites’ blog. Follow us on Twitter. 
@employment_hr
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