
Welcome
to the second edition 
of our quarterly ‘Court 
of Protection & Health 

and Social 
Care Law’ 
Newsletter. 

In this edition, we look back over the recent 
months and provide you with a brief overview 
of the key developments, judgments in the 
field of health and social care law, with a 
focus on cases in the Court of Protection and 
issues that are of importance to our clients 
and their families. For more frequent updates, 
please visit our blog or follow us on twitter 
@CWCoP. 

If there are any issues you wish to discuss 
further, please contact a member of our team  
or visit our website for more information.

If you know of anyone who would be 
interested in receiving this newsletter, please 
contact news@clarkewillmott.com.

Anthony Fairweather
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Welcome to the second edition of our quarterly 
‘Court of Protection & Health and Social Care 
Law’ Newsletter. 

Over the last few months practitioners working 
with the Mental Capacity Act 2005 (MCA) and 
the Court of Protection have witnessed some 
really exciting developments. Not only has the 
House of Lords Select Committee on Human 
Rights considered how fit for purpose the MCA is 
in practice, six years on, but the Supreme Court 
handed down judgment in the combined appeals 
of Cheshire West and Chester, and ‘Mig and 
Meg’, radically changing the legal framework for 
those who lack capacity to consent to receiving 
care and treatment and are unable to leave a 
placement, or their home, without support and 
control. 

We have written extensively on both, and on 22 
April 2014 held an event to discuss the Cheshire 
West judgement. Joanna Burton and Jess 
Flanagan, who advise on welfare applications 
in the Court of Protection, have been asked to 
speak on this topic for various organisations – 
see more on page 3. 

As a result of the Supreme Court judgment 
dominating our focus over the past months, this 
edition we ‘Focus On’ the recently appointed 
Chief Executive Officer of Swan Advocacy, Teresa 

Wells. Teresa and her team of independent 
advocates frequently support individuals who are 
deprived of their liberty and their experiences are 
invaluable. 

The work the team does to protect the finances 
of those who lack capacity to manage their affairs 
continues to become more interesting as we 
aim to offer a bespoke service to individuals with 
complex financial and welfare needs. The two 
parts of the same team are able to work closely 
together to provide a rounded service to those 
who need it most. 

The Court of Protection continues to publish 
judgments to ensure that its work is more visible 
and ‘transparent’ to the public, and we include 
a selection of reports on some of the more 
interesting cases. For more frequent updates, 
please visit our blog or follow us on twitter  
@CWCoP. 

If you know of anyone who would be interested 
in receiving this newsletter, please ask them to 
contact news@clarkewillmott.com to be added 
to our mailing list. 

If there are any issues you wish to discuss 
further, please contact a member of our team or 
visit the relevant pages of our website for more 
information. 

A word from the team

Recent cases
With the press still referring to the Court of 
Protection as the ‘Secret Court’ and at time 
just getting it wrong, practitioners and judges 
alike are pushing for greater transparency. In the 
House of Lords Select Committee report;

Lord McNally said that “transparency is the best 
disinfectant against abuse by people in power” 
and it improves the performance of all of those 
involved in the court process.

Continued on page 2

http://www.elderlycarelaw.com/
https://twitter.com/CWCoP
http://www.clarkewillmott.com/
mailto:news%40clarkewillmott.com?subject=Court%20of%20Protection%20%26%20Health%20and%20Social%20Care%20Law%20Newsletter
http://www.clarkewillmott.com/blog/elderly-care-%26-court-of-protection/4
https://twitter.com/CWCoP
mailto:news%40clarkewillmott.com?subject=Subscribe%20to%20CWCoP%20Newsletter
http://www.clarkewillmott.com/service/Court-of-Protection/22
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Recent cases: continued

Sir James Munby’s practice guidance regarding property and affairs 
judgments, which has been operative since February 2014, has led to the 
increased publication of these cases. Judges must now publish certain 
judgments if they think it is in the public interest to do so and they no longer 
have to wait to be asked by the media or one of the parties. This brings 
the rules on publication of property and affairs judgments more in line with 
welfare judgments, but it remains to be seen whether the judges’ duty to 
publish more cases will result in further delays in the Court.

Following the Practice Guidance published in January we have seen a 
huge number of cases reported on Baillii and in the press. As such, we 
haven’t managed to comment on all cases as there have been many, but 
we hope that this list below will assist you in navigating to some of the most 
interesting, or relevant to your practice.

Capacity:

We have said in our follow up piece to our Cheshire West Seminar that we 
would like to see more instances of P being assessed as having capacity, 
as opposed to not and elsewhere that some assessments are ‘woefully 
inadequate.’ It is troubling that decisions are being made on behalf of P, 
often contrary to their wishes in what is perceived to be their best interests, 
without a rigorous assessment of capacity as a starting point. 

What is encouraging is that the Court of Protection judges are more and 
more frequently finding that P does have capacity to make decisions in 
question, and empowering them to do so. Encouraging, but costly if it takes 
lengthy court proceedings to get to that stage. 

Capacity to tithe:

In an interesting case about P’s capacity to tithe it was the judge’s view 
MS had capacity to tithe and had litigation capacity (contrary to the 
opinions of both expert psychiatrists).  District Judge Eldergill said that 
medical evidence is only part of the evidence, and that evidence from other 
professionals, conduct observed by the court and submissions by the 
individual were also important.  He thought the issues in this case were not 
particularly complex, MS understood them well and he presented his case 
very ably.

Capacity to consent to serious medical treatment:

In this very easy to read, short judgment; Heart of England NHS Foundation 
Trust and JB, Mr Justice Peter Jackson considers the capacity of a woman 
with paranoid schizophrenia to consent to serious medical treatment. The 
NHS Trust involved sought a declaration that she lacked the necessary 
capacity to consent and that it was in her best interests to have a through-
knee amputation and for her to be sedated if she resisted.

We haven’t produced a blog on this as it is an easily manageable judgment 
to read yourself. 

It is another welcome example of Court of Protection judges considering 
all the evidence before it and concluding in favour of P having capacity to 
make the relevant decision. 

His opening paragraphs are powerful, and should be reminded to those 
who are involved in assessing the decision making capacity of an individual 
where a lot is at stake for them: 

1.  The right to decide whether or not to consent to medical treatment is 
one of the most important rights guaranteed by law. Few decisions are 
as significant as the decision about whether to have major surgery. For 
the doctors, it can be difficult to know what recommendation to make. 
For the patient, the decision about whether to accept or reject medical 
advice involves weighing up the risks and benefits according to the 
patient’s own system of values against a background where diagnosis 
and prognosis are rarely certain, even for the doctors. Such decisions 
are intensely personal. They are taken in stressful circumstances. 
There are no right or wrong answers. The freedom to choose for 
oneself is a part of what it means to be a human being. 

2.  For this reason, anyone capable of making decisions has an absolute 
right to accept or refuse medical treatment, regardless of the wisdom 
or consequences of the decision. The decision does not have to be 
justified to anyone. In the absence of consent any invasion of the body 
will be a criminal assault. The fact that the intervention is well-meaning 
or therapeutic makes no difference. 

3.  There are some who, as a result of an impairment or disturbance 
in the functioning of the mind or brain, lack the mental capacity to 
decide these things for themselves. For their sake, there is a system 
of legal protection, now codified in the Mental Capacity Act 2005. This 
empowers the Court of Protection to authorise actions that would be 
in the best interests of the incapacitated person. 

In his judgment, Mr Justice Jackson analyses the evidence in respect 
of capacity before him, and reminds us of the fact that there should 
be a causal link between the mental illness / disturbance of the 
functioning of the mind or brain, and the alleged incapacity and goes 
on to say (at paragraph 40) that: ‘It is not for JB to understand everything, 
or to prove anything. Dr O among others has perfectly properly raised 
questions about JB’s capacity, but her evidence does no more than that 
and does not discharge the burden upon the Trust.’ 

A neat little case with some helpful quotes if you come across similar 
situations in your work.

Financial Matters:

In this case published in April 2014, the Court authorises an interest 
free loan and annual gift to parents of P to purchase and adapt property 
in Pakistan for his benefit. This is another illustration of the creative 
approaches the judge can take in determining what is in P’s best interests.

We take a look at the recent case of JS v KB and MP (Property and Affairs 
Deputy for DB) where a mother’s house was sold by her daughter without 
her knowledge.

It is another cautionary tale from the Court of Protection for family members 
who may be tempted to deal with their loved one’s finances informally to 
benefit their own interests.  Conveyancers dealing with clients who lack 
capacity should also be alert to the relevant issues.

read more >>

read more >>

read more >>

read more >>

http://www.bailii.org/ew/cases/EWCOP/2014/B2.html
http://www.bailii.org/ew/cases/EWCOP/2014/B2.html
http://www.bailii.org/ew/cases/EWCOP/2014/B2.html
http://www.clarkewillmott.com/blog/read/court-of-protection-clarke-willmott-seminar-in-a-gilded-cage-liberty-after-cheshire-west/562
http://www.bailii.org/ew/cases/EWHC/COP/2014/B11.html
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWCOP/2014/483.html&query=JS+and+v+and+KB+and+MP+and+(Property+and+Affairs+and+Deputy+and+for+and+DB)&method=boolean
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWCOP/2014/483.html&query=JS+and+v+and+KB+and+MP+and+(Property+and+Affairs+and+Deputy+and+for+and+DB)&method=boolean
http://www.clarkewillmott.com/blog/read/house-of-lords-report-on-the-mental-capacity-act-2005-regionalisation-and-transparency-in-the-court-of-protection/549
http://www.clarkewillmott.com/blog/read/court-of-protection-respect-for-religious-views/555
http://www.clarkewillmott.com/blog/read/court-of-protection-authorises-interest-free-loan-and-annual-gift-to-parents-of-p-to-purchase-and-adapt-property-in-pakistan-for-his-benefit/547
http://www.clarkewillmott.com/blog/read/court-of-protection-a-conflict-of-interests-and-irregular-property-transactions/538
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House of Lords Select Committee on the 
Mental Capacity Act 2005

1. HoL report 

2. HoL Report: what it means for our clients 

3. HoL Report: recommendations for 
deprivation of liberty safeguards 

4. HoL Report: Regionalisation and 
Transparency

Deprivation of Liberty: Cheshire West appeals 
and the House of Lord’s recommendations
March 2014 really was a very exciting time for us and this is reflected in 
the amount of blog pieces that the team put up over the following month. 
Please see below for the pieces published on the report.

At last we have the Supreme Court judgment in the ‘deprivation of 
liberty’ cases of P (by his litigation friend the Official Solicitor) (Appellant) 
v Cheshire West and Chester Council and another (Respondents) and P 
and Q (by their litigation friend the Official Solicitor) v Surrey County Council 
(Respondent) and it was certainly worth the wait. Lady Justice Hale gave 
the lead judgment and it is clear and accessible.  She affirms ‘The whole 
point about human rights is their universal character’ and that the European 
Conventions are ‘premised on the inherent dignity of all human beings 
whatever their frailty or flaws’.  She goes on to say ‘Far from disability 
entitling the state to deny such people (those with disabilities) human 
rights: rather it places upon the state (and upon others) the duty to make 
reasonable accommodation to cater for the special needs of those with 
disabilities’.

On 22 April 2014, the Court of Protection team were delighted to present 
a topical seminar on the Deprivation of Liberty Safeguards entitled, ‘In a 
Gilded Cage: Liberty after Cheshire West’. 

Simon Burrows, junior counsel instructed by the Official Solicitor to 
represent P in the Cheshire West case, presented on the meaning, effect 
and ramifications of the Supreme Court decision on those who come under 

powers of the Mental Capacity Act, DoLS, and the Mental Health Act, and 
those advising them. The attendees were Independent Mental Capacity 
and Mental Health Advocates, private client lawyers, health and social care 
practitioners and personal injury case managers. The event was really well 
attended and received by all. We thank Simon for his interesting comments.

It has been a really interesting time for the Deprivation of Liberty Safeguard 
provisions. And if you take with you one message when reading through our 
posts on these issues, please let it be that DOLS is all about safeguarding 
P, not depriving them of their liberty. The terminology is misleading, and 
the Lords make this clear in Part 7 of their report, in which they refer to the 
‘unhelpful nomenclature’ of the term:  

284. The term ‘deprivation of liberty’ was itself proposed as a cause 
of under-use of the safeguards. The Department of Health argued that 
“People concentrate on saying ‘deprivation of liberty’ when what they 
should be concentrating on is the word ‘safeguards’”, this distracted from 
the purpose of ensuring “that people who in their best interest have some 
restrictions on their liberty… have adequate recourse and protection within 
the law and within the system”. The Mental Health Alliance advocated the 
term ‘Protective Care’ as having more positive connotations, a phrase also 
endorsed by Browne Jacobson who suggested that the current terminology 
resulted in an “inherent reluctance” on the part of providers to identify a 
deprivation of liberty. 

285.  The term ‘deprivation of liberty’ is unhelpful, but it may not be 
possible to eliminate its use even with replacement provisions, given that 
it derives from Article 5 of the European Convention on Human Rights. 
Better understanding of the purpose behind the safeguards is urgently 
required, and we recommend that achieving this be made a priority by the 
independent oversight body. 

In her most recent piece on the use of the Deprivation of Liberty 
Safeguards, Joanna Burton also reminds us that the DoLS provisions are 
all too often regarded as a detaining instrument. This is certainly not how 
they should be used, but sadly, many of people who are in such situations 
do feel ‘deprived of their liberty’ as opposed to ‘safeguarded’. We hope 
to provide a case study on this theme in the coming months, where Jess 
Flanagan has successfully argued in the court of protection that her client 
had capacity to litigate, and to make decisions in respect of his care and 
treatment in the face of very firm evidence to the contrary. 

She gives us an ‘acid test’ to apply and that P is deprived of their liberty if he is not free to leave and subject to continuous control and supervision. 
Essentially, this is likely to apply to most incapacitated adults who, for reasons of ill mental and / or physical health, are living in such circumstances; 
complicity or not. 

read more >>

read more >>

http://www.publications.parliament.uk/pa/ld201314/ldselect/ldmentalcap/139/13902.htm
http://www.clarkewillmott.com/blog/read/hol-recommendations-the-deprivation-of-liberty-safeguards/548
http://www.clarkewillmott.com/blog/read/hol-recommendations-the-deprivation-of-liberty-safeguards/548
http://www.clarkewillmott.com/blog/read/hol-recommendations-the-deprivation-of-liberty-safeguards/548
http://www.clarkewillmott.com/blog/read/house-of-lords-report-on-the-mental-capacity-act-2005-regionalisation-and-transparency-in-the-court-of-protection/549
http://www.clarkewillmott.com/blog/read/house-of-lords-report-on-the-mental-capacity-act-2005-regionalisation-and-transparency-in-the-court-of-protection/549
http://www.kingschambers.com/people/barristers/simon_burrows/
http://supremecourt.uk/decided-cases/docs/UKSC_2012_0068_Judgment.pdf
http://www.clarkewillmott.com/blog/read/deprivation-of-liberty-safeguards-not-imprisonment/563
http://www.clarkewillmott.com/blog/read/deprivation-of-liberty-safeguards-not-imprisonment/563
http://www.clarkewillmott.com/blog/read/court-of-protection-the-supreme-courts-test-for-deprivation-of-liberty/551
http://www.clarkewillmott.com/blog/read/court-of-protection-clarke-willmott-seminar-in-a-gilded-cage-liberty-after-cheshire-west/562


Appointed permanently to the role on 7 April 2014, Teresa continues in her 
work to promote advocacy services for those who need it the most. An 
example of this determination is the title of Swan’s forthcoming conference 
‘Statutory Safeguards: Protection or Control?  The role of independent 
advocacy in finding the balance’ Joanna Burton and Jess Flanagan will 
be joining the likes of Mark Neary and Mervyn Eastman on 10 June 2014 
to talk about their experiences of effective independent advocacy in, and 
in preventing, Court of Protection and deprivation of liberty safeguards 
application.  

Over to Teresa to explain a little more about her role and her vision for Swan 
Advocacy.

Who are you?

First and foremost I am an advocate – it’s both my passion and my career.  
This passion has led me to achieving the role of CEO of an exceptional 
organisation, Swan Advocacy.

What do you do? 

I lead an organisation whose belief is that everyone has the right to 
be heard – in practice we achieve this through providing independent 
advocacy support to individuals who experience disadvantage due to 
attitudes towards age, illness and disability.  My role is to develop and 
implement the strategic processes required by the charity to deliver and 
sustain high quality, cost effective services in challenging economic climate.

What interests you about Mental Capacity and Court of Protection 
work? 

Having worked in this field for 20 years I have witnessed first-hand 
the challenges practitioners and public authorities experience in trying 
to balance the protection of our most vulnerable citizens with self-
determination and the right to make unwise decisions.  I have also 
witnessed the impact that arbitrary decision making and heavy handed 
control measures have on the quality of someone’s life even when the 
intention is to protect them from perceived harm.  Independent advocacy, 
particularly within the framework of the MCA, can provide a powerful tool in 
ensuring there is some balance.

Notable case? 

The case which stands out for me relates to an elderly couple who had 
been married for 63 years and were forced to live separately and, for a 
time, not have any contact because of perceived risks due to the wife’s 
mental ill health and a bureaucratic system of funding which meant that 
there was no ability to provide a creative care plan to enable the couple to 
remain together.  This was in the early days of DoLS at a time where local 
authorities were reluctant to take cases to the Court of Protection – whilst, 
with the support of Jess Flanagan, we managed to achieve some contact 
between the couple the wife sadly died following a fall and a deterioration 
in her physical health whilst living in a care home before the Court was able 
to make any decisions.  This case is notable to me because if this situation 
were to present itself today I believe there would be a different outcome.

Word of advice:

Don’t over complicate matters – we get so caught up in policy, guidance, 
legislation and technicalities that we are in danger of losing sight of what’s 
important.

Focus on: 
Teresa Wells, Chief Executive of Swan Advocacy

04 Court of Protection & Health and Social Care Law Spring 2014

Great service... Great people...clarkewillmott.com

Adults, Incapacity and Their Personal Lives:

Featured in our last edition were cases relating to sexual capacity and 
the capacity to marry. 

Because of those recent and interesting decisions of the Court of 
Appeal in IM v LM & Ors [2014] EWCA Civ 37 and PC, NC and City of 
York Council [2013] EWCA Civ 478 and the very nature of the court’s 
involvement in an individual’s personal life, I ran some training sessions 
dealing with those issues.

The events were held in Bristol and Southampton and were very 
well attended by representatives from independent advocacy 
organisations, charities, disability organisations and local law firms. 
The level of contribution was incredible.

Court of Protection Practitioners Association (CoPPA):

CoPPA was officially formed in Manchester in September 2012 and as 
awareness of the Association has spread, regional groups are forming. 
The aims of the group include the creation of forums for discussion 
of matters of common interest, to represent the views of members 
in relation to their professional interests and to address efficiency, 
understanding and education in respect of the workings of the Court 
of Protection in England & Wales. Further information about the aims 
of the Association can be found on the website.

Regional groups are on the cusp of being formed in the South, with 
Southampton as the base and south west, with Bristol being the 
meeting point. Membership is open to anyone who works with the 
MCA 2005 / Court of Protection and includes advocates, health and 
social care practitioners as well as lawyers. Membership is £50 and 
enquiries about either of these groups can be made to Jess Flanagan 
or direct to the Executive Committee: coppagroup@gmail.com.

News & events

read more >>

http://swanadvocacy.org.uk/page/posts/swan-advocacy-appoints-new-ceo-66.php?leptoken=eb5dab92d301cb729adc5z1397478908
http://markneary1dotcom1.wordpress.com/
http://www.bailii.org/ew/cases/EWCA/Civ/2014/37.html
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWCA/Civ/2013/478.html&query=PC+and+NC&method=boolean
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWCA/Civ/2013/478.html&query=PC+and+NC&method=boolean
http://coppagroup.wix.com/coppa
mailto:jess.flanagan%40clarkewillmott.com?subject=Court%20of%20Protection%20Association%20%28CoPPA%29%20Membership
mailto:coppagroup%40gmail.com?subject=
http://www.clarkewillmott.com/blog/read/court-of-protection-adults-incapacity-and-their-personal-lives/542
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Advice from a Court of Protection 
Panel Deputy:  
Making an Application
Anthony Fairweather is a Court of Protection Panel Deputy and supports 
over 60 patients in the management of their financial affairs.

In the last edition, I spoke about the importance of ensuring that you plan 
ahead for management of your finances in the event that you lose capacity 
to manage them yourself. But what happens if the individual you are 
supporting already lacks capacity to manage their affairs, and is unable to 
appoint someone to act on their behalf. 

In my role as a professional Court of Protection deputy, I act for many 
individuals who need help in managing their financial affairs.  It can be a 
long and confusing process making an application to appoint a deputy and 
a solicitor or family member needs to complete a large number forms.

There are three key pieces of information the person making the application 
needs to send to the court and these should be sent, with a fee, to the 
Court of Protection:  

1.  Information about family members.

2.  Medical report confirming the patient lacks capacity to manage his or 
her financial affairs.

3.  Information about all assets and possessions.

Following on from Part 1 of ‘A day in the life of a Professional Property 
and Affairs Deputy’; a series of posts looking at the processes involved in 
an on-going deputyship, reflecting on the hurdles faced and life changing 
decisions they make to support people who are unable to manage their 
own affairs, our team’s paralegal, Michelle Manley discussed the ‘Problems 
with banks’. Anyone who has had difficulties when banking on behalf of an 
individual who lacks capacity will find some helpful suggestions in this short 
piece. 

Caroline Featherby then provides us with some technical advice about 
making investments on behalf of the patient in her latest post in the ‘day in 
the life’ series. 

read more >>

read more >>

read more >>

Dementia Friends:

On 23 April Jess Flanagan made another 14 Dementia Friends at the 
Community Care Network Meeting and is off to provide the Information 
Session to a group of carers at Home Instead (Domiciliary Care 
Agency) in Long Ashton. 

The Dementia Friends initiative really is taking off with the introduction 
of a TV ad campaign a couple of weeks ago. For more information 
visit the website, or contact Jess Flanagan, who is a Dementia Friends 
Champion and can provide the hour long information session to your 
organisation at no cost. 

Autumn Conference on Capacity:

News of our Autumn Conference will be revealed shortly. We 
have some exciting speakers (including Mr Justice Baker and a 
representative from the CQC) lined up to speak on 17 October 2014. 

Please save the date, invitations will be sent out shortly.

http://www.clarkewillmott.com/blog/read/a-day-in-the-life-of-a-professional-property-and-affairs-deputy-part-1/527
http://www.clarkewillmott.com/blog/read/appointing-a-court-of-protection-deputy/553
http://www.clarkewillmott.com/blog/read/a-day-in-the-life-of-a-professional-property-affairs-deputy-investments/554
http://www.clarkewillmott.com/blog/read/a-day-in-the-life-of-a-deputy-problems-with-banks/531
https://www.dementiafriends.org.uk/
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If you would like to receive future editions of our Court of Protection & Health and Social Care Law Newsletter, please contact  
news@clarkewillmott.com

Offices
Birmingham Office 
138 Edmund Street, Birmingham B3 2ES 
T: 0845 209 1000 F: 0845 209 2001

Bristol Office 
1 Georges Square, Bath Street, Bristol BS1 6BA 
T: 0845 209 1000 F: 0845 209 2002

London Office 
1 Chancery Lane, London WC2A 1LF 
T: 0845 209 1000 F: 0845 209 2514

Manchester Office 
2nd Floor, 19 Spring Gardens, Manchester M2 1FB 
T: 0845 209 1000 F: 0845 209 2005

Southampton Office 
Burlington House, Botleigh Grange Business Park, 
Hedge End, Southampton SO30 2AF 
T: 0845 209 1000 F: 0845 209 2003

Taunton Office 
Blackbrook Gate, Blackbrook Park Avenue, Taunton TA1 2PG 
T: 0845 209 1000 F: 0845 209 2004

Key contacts: Call us free on 0800 209 1000 and ask to 
speak to a member of the Court of Protection team in Bristol
For financial matters: 

Anthony Fairweather  
Partner 
0845 209 1265  
anthony.fairweather@clarkewillmott.com 

Anthony is a Partner in the Private Client team specialising in Court of 
Protection and elderly care advice.

Anthony’s expertise includes working with families, case managers and 
local authorities to ensure that the financial affairs of family members who 
cannot manage their own finances are properly managed.

Anthony joined Clarke Willmott LLP in 1998 after qualifying as a Barrister.  
He is now dual qualified as a solicitor as well.

Anthony is ranked in the Legal 500 and Chambers Directory.

He is the only Court of Protection panel deputy in Bristol and Somerset.  He 
has undertaken the CF8 qualification in Long Term Care, is a full member of 
Society of Trust & Estate Practitioners and Solicitors for the Elderly and is an 
Assistant Deputy Coroner for Avon.

For Health, Welfare and Social Care matters:

Joanna Burton 
Solicitor  
0845 209 1816 
joanna.burton@clarkewillmott.com 

Joanna is a Solicitor in the Private Capital team specialising in mental 
capacity, and health and social care law including welfare applications to the 
Court of Protection, applications under the Mental Health Act 1983, Judicial 
Review and the Human Rights Act 1998.

Coming from a local authority Joanna’s expertise in health and social 
care law is extremely wide ranging, and includes a deep knowledge and 
understanding of the statutory obligations and services that should be 
provided to those in need of such services, the safeguarding of vulnerable 
adults, of mental capacity law including the Deprivation of Liberty 
Safeguards (DoLS), and Best Interest decision making. In the area of mental 
health, Joanna has considerable experience of proceedings under s29 
MHA 1983 to displace the Nearest Relative. Underlying Joanna’s practice 

is her understanding and application of the Human Rights Act 1998, and in 
particular Article 3 (inhuman and degrading treatment), Article 5 (deprivation 
of liberty) and Article 8 (private and family life).

Joanna joined Clarke Willmott in February 2014 after working at Hampshire 
County Council for seven years advising on mental capacity, mental health, 
health and social care law. Joanna qualified as a Solicitor in 1998 and 
worked on qualification in the East End of London working in private family 
law specialising in domestic violence injunctive proceedings and contact/
residence applications before moving to Hampshire.

Jess Flanagan (formerly Connelly) 
Solicitor 
0845 209 1160 
jess.flanagan@clarkewillmott.com

Jess is a Solicitor in the Private Capital team specialising in Welfare 
Proceedings in the Court of Protection and Community Care matters.

Jess’ expertise includes residence, care and contact disputes that may 
arise between private individuals and public authorities concerning an 
individual who lacks the mental capacity to make important welfare 
decisions themselves. Jess is also experienced in bringing applications 
under Section 21A Mental Capacity Act 2005 in connection with the 
Deprivation of Liberty Safeguards (DoLS) framework. The DoLS framework 
applies when someone is placed in a care home or hospital and cannot 
consent to being there themselves, due to not having the capacity to do so. 
A challenge can be brought in the Court of Protection by anyone connected 
with the person deprived of his or her liberty but in order to benefit from non 
means tested legal aid, the case must be brought by the individual or by 
their Relevant Person’s Representative.

Jess is regularly instructed by family members, or to act on behalf of 
the person who lacks capacity by a litigation friend, including the Official 
Solicitor and can, if appropriate, assist in applying for legal aidshould the 
applicant be they are eligible on means and on the merits of the case.

Jess has specialist knowledge of Safeguarding procedure, Community 
Care law and Mental Health Act 1983, including representation of detained 
patients in the Mental Health Review Tribunal.

Jess joined Clarke Willmott LLP in February 2013 after training and working 
as a Solicitor at Swain & Co Solicitors, introducing and developing Court of 
Protection work at that firm.
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