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Preparing to 

sell your business

We can 
help you 

determine your 
best case 
scenario

The decision to sell any business 
that you have spent time building is 
significant and there are many legal and 
financial aspects to consider. If it is a 
family business, there are likely to be 
emotional considerations as well.
Identify your objectives

Whatever your reasons for selling, preparing a route map 
and having a clear understanding of the options, process 
and steps you can take in preparation for sale will put you 
in a better position as a seller. 

Our corporate laywers can help you determine your best 
case scenario and provide guidance on current market 
conditions. The first questions to ask yourself are:

• What do you want to sell? Shares or assets? The 
whole business, or just a distinct part?

• Do you want to step away from the business 
completely, or maintain a continued interest or role?

• Do you have a minimum value that you need to 
achieve? Is this valuation realistic? Are you able to 
justify why your valuation is realistic?

• What types of payment would you be willing to 
receive? 100% cash on completion, or an element paid 
at a later date and/or subject to the future performance 
of the business?

Speak to  

an expert
Working with expert advisors makes a 
real difference to the success of a sale 
and the value received.
Clarke Willmott is a national law firm with seven offices 
across England and Wales. We invest time in developing 
relationships with our clients and are known for our high 
level of service, straightforward manner and transparent 
fee solutions. Our lawyers work with an extensive client 
base and we advise on almost every aspect of the law. 

Sound interesting? Get in touch:

Phone: 0345 209 1000

Email:  info@clarkewillmott.com

Website: clarkewillmott.com

“They  
are good at  

keeping things 
under control 
and remaining 

focused.”
Client
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A sale of 
shares is usually  
the most tax 
efficient for
the seller

Sale of 

assets or shares?
The ownership structure of your business 
will affect the type of sale transaction. If 
you are a sole trader or a partnership an 
asset sale will be the only option, unless 
the business is first incorporated before 
selling it on to a third party.
For an incorporated company, a sale of shares is usually 
the most tax efficient for the seller. All shareholders must 
be consulted about the sale, although it may be possible 
to compel any minority shareholders to sell if necessary. 
This will depend upon the contents of any shareholders 
agreement and the company’s articles of association, 
which should be reviewed at an early stage. 

A buyer may prefer to acquire only particular assets, 
leaving other assets and liabilities with the seller. This 
might be the case where, for example, a seller carries 
on two distinct trades and the buyer is only interested 
in one of those. There may be other factors that would 
point towards a sale of shares in preference to a sale of 
the assets of the business (or vice versa) and this should 
therefore be considered at the start of the process. 

Who are  
the likely/ 
potential 

purchasers?

Points to 

consider
• Is the ownership of the business/company clear?

• Do you know where the statutory books are 
(containing the register of shareholders and directors 
amongst others) and are they up to date?

• Are there any outstanding share options (i.e. options 
over shares in the company which have not yet been 
exercised) that need to be dealt with?

• Are any assets to be included/excluded?

• Are any key assets owned by the sellers personally, or 
by third parties/group companies?

• Are any key assets to be retained by sellers (e.g. 
properties) that need to be extracted prior to the sale?

• Who are the likely/potential purchasers?

• Is there a management group that would like to take 
on the business (a “Management Buy Out” or “MBO”)? 
If so, has finance for the acquisition been obtained?

• Is a likely buyer another company within the trade, 
possibly a competitor or a similar business looking to 
expand in to a new market? 
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The 

employees
A sale can be unsettling and disruptive 
for employees. The uncertainty caused 
can have a negative effect on the 
business at a time when its performance 
is key. 
Decisions need to be made as to when to tell staff. Key 
employees may need to be involved in the sale process, 
particularly to help manage the often labour intensive 
due diligence process that a buyer will want to carry out. 
If the sale is to be carried out by way of a business and 
assets sale, the Transfer of Undertakings (Protection of 
Employment Regulations) (“TUPE”) will also apply. 

Points to consider include:

• Are contracts of employment and other paperwork 
relating to employees available and complete?

• Do you know where your staff handbooks are?

• Pensions – has auto enrolment been complied with?

• Have any key employees who need to be kept on side 
been identified?

• Are there any material disciplinary or grievance matters 
which are unresolved?

• Are health and safety (and other) policies up to date?

Key 
employees 

may need to be  
involved in 

the sale 
process

Is the 
property to be 

included 
within the deal 

or extracted 
out?

The 

property
For some businesses, its property assets 
can be key to the value of the deal. In 
others, property is less important and 
merely comprises office space from 
which the business trades. 
Points to consider include:

• If the property is freehold and owned by the business, 
is it to be included within the deal or extracted out and 
new leases granted going forwards? If so, valuations 
are likely to be required for the purposes of any 
transfers out of property. 

• If property is leasehold, are there any rent deposits or 
guarantees that need to be dealt with? 

• Are there dilapidations issues, the cost of which will 
need to be apportioned with the buyer? 

• Are there any relevant break clauses that might be 
important to the buyer to procure or receive comfort 
that they won’t be exercised?

• Are there likely to be land contamination issues that 
can be addressed in advance of any sale or insurance 
put in place?
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Complying with 

regulatory 
requirements

What about 

Intellectual
Property?

Some industries and sectors are highly 
regulated, others are less so. However, 
there are certain minimum standards 
that almost all businesses need to 
comply with. 
Points to consider include:

• If your business operates in a regulated sector, what 
is the effect of a change of shareholders? Will the sale 
need to be conditional upon any regulatory consent to 
such change?

• Even if consents are not required, are any required 
licences valid and up to date? For example, licences 
relating to data protection, environmental matters, 
vehicles (e.g. O-Licences), and/or the sale of alcohol.

• Are any such licences personal to any individual? Will 
that individual remain with the business after the sale?

Intellectual property (IP) or information 
technology (IT) may be of significant 
value to your business. 
For instance, you may have a valuable brand, underlying 
know how, or registered/patentable technology.

Before sale, you should be clear about the extent to 
which IP and IT is owned or used by your business. If 
your business is one which relies heavily on IP and/or IT, 
the ownership and the extent to which this is protected is 
likely to be a key focus for any buyer’s due diligence.

Points to consider include:

• Who owns this IP? Does it belong to the business, or 
is it owned by the sellers personally or by third parties?

• Who owns any domain names used by the business 
and who created the web pages?

• Do you have valid licences for any third party IP used 
by the business and are they up to date?

• Is your IP capable of being registered (such as 
Trade Marks and Design Rights) and if so are those 
registrations up to date?

• In relation to your IT systems, are they working 
effectively and do you have support and maintenance 
contracts in place as well as an up to date disaster 
recovery plan?

 Is your  
IP capable 

of being 
registered?

What is  
the effect of a  
change of

shareholders?
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Advance 

tax planning
Potential or ongoing 

disputes
Tax planning in advance of any sale 
can be fundamental in maximising the 
value of the transaction to the sellers. 
Opportunities for such planning tend to 
diminish the closer to an exit you come, 
so you should be engaging with tax 
advisers well in advance of any specific 
deal being on the table. 
Points to consider include:

• In terms of the business’ own tax position, are all 
books and records up to date and has tax been 
properly accounted for? 

• Potential pitfalls exist around any shares issued to 
employees and the employment status of any “self 
employed” consultants engaged by the business, so 
have these issues been properly dealt with?

• In addition are there any tax investigations or audits, 
ongoing or expected?

• Have any tax planning schemes been implemented 
that may be subject to challenge by HMRC, and which 
a buyer will need to be aware of?

• Have you thought about the effect of the business sale 
on your inheritance tax position and considered  
pre-sale estate planning?

Potential buyers may be put off by 
potential or ongoing disputes, as they 
are likely to take the most pessimistic 
view of the possible liabilities. In addition, 
if the dispute is with an important trading 
partner, the impact of the dispute may 
have knock on effects to the ongoing 
profitability of the business. 
Points to consider include:

• Are there any ongoing or possible disputes to 
consider? Can they be tidied up and resolved in 
advance of any sale?

• If there are claims against the business, are they 
covered by valid policies of insurance?

• Generally on insurance matters, do you have records 
showing the claims history of the business and 
evidencing continuity of cover for matters such as 
product or employer liability policies?

You should be 
engaging with tax 

advisers well in 
advance of 
any specific 

deal

The dispute 
may have knock 

on effects to  
the ongoing 
profitability
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Get in touch:

t: 0345 209 1000

e: info@clarkewillmott.com
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