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Under the proposed scheme, employees will be 
offered shares in the company they work for, with 
a statutory minimum value of £2000 which will 
be exempt from capital gains tax.  In exchange, 
the owner-employees will forfeit some of their 
employment rights, including unfair dismissal 
rights, statutory redundancy payments, the right to 
request flexible working and time off for training.  
 
Initial details of the proposal were limited. 
Concerns arose about employees giving up their 
employment rights, the risk of shares falling in 
value and how the shares of an employee owner 
might be valued on any buy-back of those shares 
by the company.  The proposal noted that on 
dismissal of the employee, the employer would 
buy back the shares for a ‘reasonable price’, 
but further questions surrounded cases of gross 
misconduct and whether employee owners would 
still be entitled to payment for their shares on 
dismissal.  
 
The Government’s own response to the 
consultation offered some clarification on a number 
of questions. 
 
In response to concerns that employees would be 
forced to give up important statutory protection 
under the new scheme, the Government explained 
that the ‘new status is voluntary’.  Reports 
suggest it is likely that employers may choose to 
initially offer employment on an employee owner 
basis and it will then be up to the employee to 
decide whether to accept the offer on that basis. 
The Government’s response does, however, 
confirm that the unemployed risk losing benefit 
entitlements if an offer of work under an employee-
owner contract is unreasonably rejected. 
 
 

In response to concerns that claims of 
discrimination and automatic unfair dismissal 
may increase if employees lose their established 
protections, the Government highlighted that 
protection is available under the Equality Act 
2010, so that companies must show objective 
and proportionate justification for any indirectly 
discriminatory implementation of the new scheme. 
 
The Government proposed this scheme with the 
intention of providing businesses with greater 
choice about the contracts they can offer to 
individuals, while ensuring that appropriate 
levels of protection are maintained. Responses 
to the consultation show that a small number of 
respondents welcomed the proposed employee 
owner status and suggested that they might 
use it, but 92% of respondents viewed the 
plans negatively or had mixed views. In spite of 
this response the Government has decided to 
implement the policy. The proposals are included 
in the Growth and Infrastructure Bill, which is 
currently making its way through Parliament.  
Legislation is expected later this year to put the 
relevant parts of the Bill in force.  It remains to be 
seen, however, whether the scheme will genuinely 
help employers through this difficult economic 
climate, or indeed whether the Government will 
actually follow the proposals through. 
 
For further information about employment 
contracts, please contact: 

Employment Contracts:  
Consultation on implementing employee  
owner status.

Welcome
 
to the first Retail Line  
of 2013
 
The seasonal sales period 
is drawing to a close, but 
the sector has little time to 
pause and reflect on the 
trading of 2012, before it 
considers the risks and opportunities  
of 2013.  
 
January is inevitably a time when 
retailers establish whether their supply 
chain has survived the expectations of 
the Christmas trading period and the 
December rent day.  We offer some 
advice for suppliers and retailers who 
might be concerned about the prospects 
of their trading partners, including tenants 
whose landlord might be facing financial 
difficulty. 
 
We also look at some of the 
Government’s proposals for easing the 
burden of businesses in 2013, particularly 
with regard to employment contracts, 
planning issues, health and safety 
regulation and the advent of the Groceries 
Code Adjudicator. 
 
There should be something for everyone. 

Graham McIntyre, Head of Retail
0845 209 1471
graham.mcintyre@clarkewillmott.com
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Last autumn the Government announced plans for a new 
type of employment contract giving employees ‘employee 
owner status’. Consultation on the proposals closed on 9 
November 2012. 
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Restructuring and insolvency:  
how robust is your supply chain?

For retailers and their suppliers, the weeks following the Christmas trading 
period are a crucial time for monitoring the strength of the supply chain and 
managing any weaknesses before the risk of an insolvent trading partner 
affects other businesses in the chain.   

The administrations of HMV, Comet, Jessops and Clinton Cards are a warning to the high street that good relationships need to be maintained 
with banks and, particularly, suppliers. Clinton’s vulnerability was exposed by one of its biggest suppliers, American Greetings, which acquired the 
retailer’s debt from its banks and then promptly asked for repayment of the loans, forcing Clinton Cards into administration. 
 

What are the signs of a failing business? 
 
There may be many subtle indications that a trading partner is encountering financial difficulty. Missed or late deliveries blamed on logistics are 
frequent excuses.  A sudden change in business terms or trading patterns, such as requesting a deposit or payment up front, trying to renegotiate 
prices at short notice, or significant cuts to a regular order, could be the symptoms of underlying difficulties.   
 
Talking to other businesses in the supply chain can be useful. A trusted trading partner who is avoiding your telephone calls, could also be avoiding 
theirs. 
 

Managing supply chain risk 
 
Using information sensibly and ensuring that contingency plans 
are in place could protect the running of your business. Ensure 
that contract terms with trading partners are robust, that there is 
provision for withholding payment, that the passing of title is dealt 
with and termination provisions are in place.  
 
Risk procedures for the whole of the supply chain should be 
considered. Identify who the key suppliers are in the chain, monitor 
trading patterns and assess where weak links might occur.  
 
Consider what would happen if one of the suppliers in the 
chain became insolvent. Does your business have supply chain 
insurance? If not, it is important to carry out regular financial 
reviews of suppliers. Where you are the retailer, you could 
negotiate acquiring the intellectual property or tooling for any key 
suppliers. 
 

Trading partner goes bust – what should I do? 
 
If a trading partner goes into administration consider whether you want to continue trading with them. For example, a contract made with the 
administrator after it has been appointed may still be secure and, more importantly, profitable. 
 
One option may be to consider whether it would be more cost effective to acquire the supplier’s business or act together with other trading 
partners to protect the supply chain.  
 

Speak to the experts 
 
When a trading partner becomes insolvent, the consequences can threaten the rest of the supply chain. Whether this is a delay in deliveries or 
payments, or a breach of the remaining trading partners’ own contracts, the inevitable result is additional management time and costs. 
 
Good, practical and timely advice can make all the difference. If you would like advice about any of these issues, please speak to our retail 
insolvency expert: 
 
 

Stephanie Slinn 
Partner 
0845 209 1111 
stephanie.slinn@clarkewillmott.com  
 

 

Great service... Great people...
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In December it was announced that the Groceries Code Adjudicator Bill, 
currently making its way through Parliament, had been amended to give the 
proposed new Groceries Code Adjudicator the power to impose fines in the 
event of breaches of the Groceries Supply Code of Practice.  

A more powerful Groceries Code 
Adjudicator

Great service... Great people...

The clear point behind the new legislation is to try to prevent large supermarket 
chains from using their superior market position to abuse their suppliers.  
 
Jo Swinson, the Minister for Employment Relations and Consumer Affairs said, 

“Where supermarkets are breaking the rules with suppliers and treating them 
unfairly, the Adjudicator will make sure that they are held to account.” This 

holding to account can now include both fines and naming and shaming.   The 
Minister went on to say that “We expect fines to be used as a last resort, but 
the fact that the Adjudicator has the power to impose them will send a strong 
message to retailers that compliance with the Code is not optional.” 

 
Last week Christine Tacon was appointed to the role of Adjudicator.  Ms Tacon 

has a clear understanding of the issues from many years working for retailers, 
suppliers and most recently as Managing Director of the Co-operative Group’s farming 
business, but whether the new role of Adjudicator can be successful is something 
we will have to wait to find out. A quick glance at the Bill, however, shows that the 

Adjudicator may be costly to supermarkets. 
 

The level of the fines that the Adjudicator will be able to impose is not yet clear, as the 
Secretary of State will be able to specify the maximum fine by order.  If a fine is levied, 

however, the offending supermarket can only appeal to the High Court in England and 
Wales. This in itself is an expensive process. The Adjudicator will also be able to 

recover the costs of the investigation from the supermarket involved and may 
require specific retailers to pay a levy towards the Adjudicator’s expenses. 

 
If you would like  
further information 
about any regulatory 

issues, please contact: 
 

Jamie Foster 
Partner 
0845 209 1705 
jamie.foster@clarkewillmott.com 

Telecoms:  
Electronic Communications Code
In the Autumn edition of Retail Line, we reported that the Law Commission had issued a consultation paper on reforms to the Electronic 
Communications Code. Clarke Willmott’s specialist telecoms team submitted their representations and were invited to discuss the reforms at 
the Law Commission’s offices in October. We strongly supported the Commission’s proposals to remove telecoms operators out of the business 
tenancy regime and for valuation issues to be determined by a specialist tribunal (such as the Upper Tribunal) rather than the Court. We do not 
agree that telecoms operators should have the same rights as utilities providers and consider that if there is a genuine need to move a telecoms 
operator from a site that this should be achieved fairly – not at a significant detriment to the landowner.  
 
The consultation period ended on 28 October and the Law Commission are due to submit their recommendations to the Department of Culture, 
Media and Sport in March 2013.  A change in the legislation, however, is not expected until 2015 or later.   
 
We would like to thank everyone who contacted us to discuss the issues. We will include further updates in later editions of Retail Line. 
 
For further information, please contact:

Kary Withers 
Partner 
0845 209 1469 
kary.withers@clarkewillmott.com 
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 The Bill is intended to simplify regulation by:

•	 Reducing inspection burdens on businesses of all sizes and increasing SME access to reliable, consistent advice about complying with 
regulations in areas such as trading standards, health and safety and environmental health. 

•	 Ensuring powers to put a time-limit on new regulations via ‘sunset clauses’. 

•	 Repealing some unnecessary regulations, for example, improving the operation of heritage consent regimes without reducing necessary 
protections.

 
In October 2012 a key proposal was announced for the removal of the automatic liability imposed on businesses in health and safety cases, 
where they are not found to be negligent.  
 
It has long been accepted that legislation protecting safety in the workplace gives rise to an action for breach of statutory duty.  The position as 
to civil liability was put beyond doubt by section 47(2) of the Health and Safety at Work Act 1974 (HSWA): breach of a statutory duty is actionable 
and gives rise to a remedy. 
 

The Government’s proposed amendment to the HSWA said that “breach of duty…shall not be actionable except to the extent that regulations 
under this section so provide.” 
 
This amendment would have radically altered the law relating to health and safety at work and an employee’s right to compensation for injury, 
since the purpose of health and safety legislation is to protect workers when their employer, or somebody who owes them a statutory duty, falls 
below the standard required by those rules.  
 
In light of opposition to its proposal, in December 2012, the Government laid an amendment removing the proposed power, which would have 
enabled the Secretary of State to make regulations changing the extent to which ‘other health and safety legislation’ was actionable in civil law. 
 
The removal of the amendment will be frustrating for employers (and their insurers) who support the proposal for injured employees to prove 
negligence to recover damages. In the meantime, the Enterprise and Regulatory Reform Bill progresses through Parliament with provisions for 
changes to competition policy, employment law, the Green Investment Bank, directors’ remuneration, copyright and planning. 
 
For further information about health and safety issues,  
please contact:

Health & Safety:  
Enterprise and Regulatory Reform Bill

The Enterprise and Regulatory Reform Bill was introduced to Parliament in 
May last year and is a central element in the Government’s plan to cut the 
cost of doing business in the UK by sweeping away needless bureaucracy 
and reducing the burden of regulation.

Great service... Great people...

Lee Hart 
Partner 
0845 209 1465 
lee.hart@clarkewillmott.com 



clarkewillmott.com05 Retail Line - Retail Briefing New Year Edition 2013

Tenants facing financial uncertainty have become common place, but what 
happens if it is the landlord facing liquidation?  What impact would a landlord’s 
liquidation have on the tenant’s occupation?   

Great service... Great people...

Landlords in Liquidation -  
the impact of disclaimers and the consequences for tenants

William Juckes 
Partner 
0845 209 1340 
william.juckes@clarkewillmott.com 

Aaron Macauley 
Solicitor 
0845 209 1338 
aaron.macauley@clarkewillmott.com 

The sub tenant can, if it acts quickly, apply for an order to vest the 
head lease in itself so as to preserve its ability to stay at the store.  
It may also be possible to agree a new lease direct between the 
superior landlord and the sub tenant, but only if the head lease is 

extinguished.  A new lease would give rise to SDLT liability unless 
overlap relief is available (as is the case on relief from forfeiture) and 
could also affect reinstatement obligations.  Taking on the head lease 
may enable the store to acquire 1954 Act renewal rights which are 
often excluded on sub tenancies. 
 
For more information, please contact:

Many retail units are held on sub tenancies.  The liquidation of 
the intermediate tenant (the store’s landlord) causes a number of 
problems for the store occupier.  If an intermediate tenant goes into 
liquidation its liquidator can disclaim its head lease if it is “onerous”.  
Unless there is a profit rent it is likely to be onerous simply because 
of the obligation to pay rent to the superior landlord.   
 
The disclaimer does not end the head lease or the sublease but it 
does release the intermediate landlord/tenant from the obligations 
to pay rent and comply with tenant covenants.  Consequently, 
the superior landlord no longer has a direct tenant from whom to 
collect the rent and the sub tenant has no direct landlord against 
whom it can enforce the landlord’s obligations (e.g. maintenance, 
repair, insurance etc).  A void exists between the sub tenant and 
the superior landlord. 
 
The superior landlord cannot force the sub tenant to leave, 
provided it complies with the tenant covenants.  Failure to do so 
would enable the superior landlord to forfeit.  
 

So what should the tenant do? 
 
The liquidator is required to notify the tenant of the disclaimer within 
seven days.  As soon as notice is received, any payments to the 
intermediate landlord should be stopped. Legal advice should be 
sought in order to regularise a highly complex situation as quickly 
as possible.
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The second half of 2012 saw a flurry of activity from the government in terms 
of consultation on proposed changes to existing planning legislation, new 
legislation in the form of the Growth and Infrastructure Bill and further changes 
to the CIL Regulations. Our planning experts look at some of the measures 
that are likely to be brought forward in 2013. 
1. Changes to the Community Infrastructure Levy Regulations

•	 Planning permissions granted following a Section 73 application will not attract CIL unless the Section 73 consent allows additional 
development. 

•	 Partial demolition will not lead to more CIL being due than for a wholly new development following amendments to the calculation formula 
in Regulation 40(6). 
 
These changes are welcome, but difficulties will remain. A prime example is the requirement that a building must have been in lawful use 
for six of the preceding 12 months on the day when the planning permission is first capable of being implemented in order to offset current 
floor space against the CIL charge. This can cause difficulties for the redevelopment of larger sites or sites where a marketing exercise is 
required to establish that there is no demand for the existing use. 
 
A number of other issues remain with the 
implementation of the CIL Regulations and we 
anticipate that further amendments will be made to 
the current Regulations. 
 
The number of draft Charging Schedules put out 
for consultation have increased rapidly as local 
authorities seek to beat the 6 April 2014 deadline, 
after which there will be limits on the pooling of s106 
contributions. Some of these Charging Schedules 
have sought to differentiate either between sizes of 
retail units or between location of retail units.  
 
In the case of the Poole draft Charging Schedule, 
Sainsbury’s successfully challenged the Council’s 
proposal to differentiate between large and smaller 
retail developments on the basis that there was 
no evidence to justify the differentiation. The Poole 
proposal was dropped but Sainsbury’s was not 
so successful in Plymouth where, shortly before 
Christmas, the inspector found that there was 
sufficient evidence to justify different rates. Expect 
to see more Charging Schedules which differentiate 
between retail floor space sizes as well as locations 
this year.  

2. Planning: temporary changes of use 

•	 Use of retail, office/light industrial and non-residential institutions for retail and business purposes for up to two years.  Uses are intended to 
be low impact. 

•	 Change of use will require prior notification to the local planning authority, so there will be an opportunity for the LPA to object on a variety 
of grounds if it does not consider the site suitable for the proposed use. 
 
These proposals would allow pop-up shops in existing retail units, empty office space, public libraries or even the law courts, with the 
intention of breathing life into otherwise empty space.  Eric Pickles has already shown the way with the opening of a pop-up on the ground 
floor of DCLG’s headquarters in London.  A temporary use of two years could provide an opportunity for entrepreneurs to  ‘give it a go’ 
without having to enter into unduly long lease arrangements.  Landlords, however, should be aware of issues surrounding covenants and 
potential use restrictions, considered in more detail in the article in the last edition of Retail Line. 
 
Regulations are expected in April 2013. 
 
 
 

Great service... Great people...

Planning 2013:  
nothing is certain but change
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Planning 2013: Continued

Christopher Charlton 
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0845 209 1317 
christopher.charlton@clarkewillmott.com 

Karen Howe 
Senior Associate 
0845 209 1260 
karen.howe@clarkewillmott.com 

3.     Planning Application Requirements 

•	 Removal of the requirement for indicative layout and scale, details for outline applications; indicative access points will still 
be required. 

•	 Duty on LPAs to ensure local lists requirements are proportionate to the nature and scale of development (already in the 
NPPF, now also in the Growth and Infrastructure Bill). 

•	 Ability to refuse to register an application for failure to comply with local list requirements removed if the local list was not 
reviewed in the previous two years 
 
Whilst there will be no changes to the design and access statement requirements or the ability of an LPA to refuse to 
determine an application unless specified reserved matter details are submitted, these changes should remove some of 
the burden of complying with what can be extremely onerous local requirements.  The return to ‘pure’ redline applications 
is also to be welcomed, although the possibility of LPAs requiring specified reserved matter details in order to determine 
an application remains. 
 
Changes will take effect from 31 January 2013. 

4.     Costs Awards 

•	 Costs awards against  statutory consultees, particularly where that advice formed the basis of a reason for refusal 

•	 Inspectors to be given greater powers to award costs where an application has not been handled with due process. 
 
The requirement that statutory consultees should be required to have the courage of their convictions and subject 
themselves to scrutiny at inquiry is to be welcomed and will hopefully result in a more considered approach to a number of 
applications. 
 
Costs against statutory undertakers are imminent; those giving inspectors greater power to award costs will be introduced 
via the Growth and Infrastructure Bill and are expected in June 2013. 

5.     Growth and Infrastructure Bill
 
The Growth and Infrastructure Bill is now making its way through the House of Lords and, as the name implies, the Bill is 
very much geared towards promoting growth through infrastructure provision. DCLG currently estimates that legislation 
will be in place to allow regulations to be made and be effective from June 2013.  
 
In the next edition of Retail Line we will be looking at the provisions of the Growth and Infrastructure Bill that will be of 
interest to retailers and landowners.

 
For further information about these issues or any other aspects of planning law, please contact: 

Bristol 10k Clarke Willmott 
Business Challenge 2013
One of the most scenic races in the UK, the 
Bristol 10K covers 6.2 miles around Bristol’s 
historic Harbourside on Bank Holiday 
Sunday 5 May 2013. 

For further information, please contact  
Clare Norman on 0845 209 1201.

Great service... Great people...
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