
Just over one-third of marriages that take place today 
are between partners where one or both spouses 
have been married previously, and where there may be 
children from those previous relationships.
When dealing with clients in this situation some 
specific issues will need to be considered and the 
appropriate legal advice taken. 

Wills are paramount

Any existing Will is revoked when the second 
marriage takes place, but, in any event, its 
provisions are likely to be out-dated. Disputes 
between step-parents and step-children can 
frequently arise when no, or inadequate efforts, 
are made to put in place provision for the more 
complicated family set-up.

Clients should be advised of the necessity of 
addressing the situation as soon as possible in 
order to minimise the chances of a later dispute. 

Your client will have to take into account their 
obligations to everyone who may be financially 
dependent on them, and to make reasonable 
financial provision for those persons, bearing in 
mind that a spouse or child for whom reasonable 
provision is not made will have a potential 
claim against the estate under the Inheritance 
(Provision for Family and Dependents) Act 1975. 

If the entire estate is to pass to the new spouse, 
consideration should be given, for example, 
to the position of children from previous 
relationships for whom the client may be paying 
maintenance. Insurance might have a role to 
pay here in making ongoing provision for those 
children where there are no other assets in the 
estate that can be used.

A former spouse also has a potential claim 
against the estate, and the terms of the financial 
settlement on the divorce should be checked to  

see whether there was a “clean break”, as this 
would normally provide that claims against the 
estate of a deceased spouse are excluded.

The form of the Will

For many clients an outright gift to the surviving 
spouse may be inappropriate and they may wish 
to consider setting up a trust in the Will giving the 
second spouse an immediate post-death interest 
in possession (IPDI) but with the capital protected 
for the children. This gift will be spouse exempt 
for inheritance tax purposes in the same way as 
an outright gift to the surviving spouse.

If it is wished to incorporate greater flexibility into 
the trust, perhaps, for example, it is anticipated 
that the surviving spouse might marry again 
and no longer require provision from the estate, 
then the inclusion of an over-riding power of 
appointment in favour of a discretionary class of 
beneficiaries can be advantageous and enable 
the surviving spouse’s IPDI to be brought to an 
end during his or her lifetime. 

It may also be necessary to consider severing the 
joint tenancy on assets such as the matrimonial 
home to facilitate the gifting of a share of these 
assets into the trust created by the Will.

If one of the spouses has been previously 
widowed then clients should consider 
incorporating a discretionary trust into the Will as 
this can result in three or even four inheritance 
tax nil rate bands being available to offset the tax 
otherwise payable on the estate.

 
Continued on page 2

How to advise your client who is remarrying Welcome
to the November 
edition of our Wealth, 
Health & Inheritance 
Briefing

We aim to deliver the 
highest standards of 
customer service and 
technical advice, and I 
am pleased to report that 
over the last month our 

efforts have been recognised in a number 
of ways:

•  by our clients, who rate us highly in 
this year’s legal directories

•  by our professional body, the Law 
Society, which  has admitted us to 
the Wills and Inheritance Quality 
Scheme; and

•  by other lawyers, as we continue to 
attract high calibre lawyers to our 
teams.

You can read more about these 
achievements at the end of this briefing. 

This month our experts also consider:

•  the issues that may arise for 
someone entering into a second 
marriage; 

•  how to choose an executor or 
guardian;

•  secret trusts; and

•  deprivation of assets.
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Protecting against divorce 

Second marriages are as likely to end in divorce as first marriages, but 
with the difference that more assets may be brought into the marriage, and 
there may be children from previous relationships. If a couple have sufficient 
assets to cater for each other’s financial needs in the event of a divorce, 
then thought can be given as to how best to protect the assets over and 
above this, particularly those that were acquired prior to the marriage.

This type of scenario was envisaged by the Law Commission in their 
February 2014 report as being one where the parties may benefit from 
entering into a pre-nuptial agreement. In a 2010 case the Supreme Court 
stated that pre-nuptial agreements should be given “decisive weight” in 
ancillary relief proceedings, and earlier this year the Law Commission 
recommended that pre-nuptial agreements should become legally binding.  

If clients are entering into a second marriage and have assets that they 
wish to protect from the matrimonial claims of a second spouse, it would 
be highly advisable for them to enter into a pre-nuptial agreement that 
incorporates all of the necessary safeguards.

For further information, please contact: 
Fiona Debney
Partner
0845 209 1135
fiona.debney@clarkewillmott.com

Continued: How to advise your client who is remarrying

•  The deprivation of capital rules will only apply if the asset would 
have formed part of the older person’s assessed capital: certain 
property is disregarded in the means assessment process. This 
includes certain investment bonds and personal possessions. If, for 
example, Brian gives away a valuable painting shortly before moving 
into care the LA will not regard the gift as deliberate deprivation or 
count the value of the painting as notional capital as it would have 
been disregarded if it had been retained by Brian.

•  Converting capital into disregarded property with the intention of 
receiving greater funding is deprivation of capital: so if Brian had 
used savings to buy the painting shortly before moving into care then 
the painting would be regarded as notional capital. The purchase of 
otherwise disregarded investment bonds in these circumstances could 
be treated in the same way.

•  There is no time limit beyond which the LA cannot look for 
evidence of deliberate deprivation: although certain powers of 
recovery are only available to LAs if the gift were made within six 
months of moving into care, the LA can challenge disposals made at 
any time, provided that the person going into care had the necessary 
motive of trying to reduce liability for care fees.

•  Extravagant living can be regarded as deliberate deprivation: 
provided that it took place with the motive of reducing liability for care 
fees, the Charging for Residential Accommodation Guide (CRAG) 
states that gambling or having a higher standard of living than could 
normally be afforded could be regarded as deliberate deprivation.

•  Gaining greater care fees funding does not have to be the 
only motive behind a gift for it to be deliberate deprivation: it 
is sufficient if acquiring more financial help is one of the motives, 
although it does have to be a “significant” factor. So if the person 
going into care makes a gift to one of their children with the dual 
motive of helping the child buy a home and qualifying for greater LA 
financial help towards care fees, then this could be sufficient motive for 
the gift to be deprivation of an asset. 

 
 
 
 
 
 
 
 
 
 
 
 
 

•  Timing is crucial: CRAG tells LAs to take timing into account and 
states that it would be unreasonable for the LA to decide that a 
disposal was deliberate deprivation if the older person was fit and 
healthy when the disposal took place and he or she could not have 
foreseen the need for a move to residential accommodation.

•  LAs have many options available to them for pursuing unpaid 
care fees contributions: if the disposal of an asset takes place within 
six months of the move into care then s21 Health and Social Services 
and Social Security Adjudications Act 1983 allows the LA to recover 
any amounts it has to pay towards care fees from the person to whom 
the asset was transferred. Outside of that timescale the LA could treat 
the unpaid fees as an accruing debt and pursue it through the civil 
courts, or use Insolvency legislation including applying to set aside the 
transfer.

For further information, please contact: 
Heledd Wyn
Associate
0845 209 1495
heledd.wyn@clarkewillmott.com

Some things that you may not know about deprivation of assets
Advisers will be familiar with the present care fees funding regime and the risk that a 
gift may be treated by the Local Authority (LA) as deliberate deprivation of an asset 
leading to its value being counted as part of an older person’s capital for financial 
assessment of care fees. Here we look at some lesser known points within the rules. 
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Wills, secrets and an artist’s fortune
One of the more arcane legal devices still used in Wills is the secret trust. A recent 
case highlights the potential dangers in using them.
Secret and half secret trusts 

A fully secret trust is where an asset, or a share of an estate, is given to 
named individuals outright in the Will and the trusts on which the asset is 
to be held are communicated to the individuals concerned at some point 
during the testator’s lifetime. 

By comparison, a half secret trust is created when a share of an estate is 
given to named individuals; the Will states that the gift is made on trust, and 
the exact terms of the trust are communicated before, or at the time, the 
Will is made.

History of the secret trust

Secret trusts originated during the nineteenth century when the stigma of 
illegitimacy made it preferable to make provision for illegitimate children 
outside the terms of a Will. A Will would become a public document once 
it had been admitted to Probate, whereas the terms of a secret trust would 
remain just that, known only to the trustees and the beneficiaries.

Despite their Victorian ancestry, secret trusts are still used today.  Research 
carried out in 2001 and published in the Conveyancing and Property 
Lawyer journal found that more than one third of  practitioners surveyed for 
the research had been involved in the creation of  a secret trust, whether 
half-secret or fully secret.

Lucian Freud’s Will

Earlier this year the High Court heard a case on the subject of secret trusts 
which involved the estate of the painter Lucian Freud. Mr Freud, who had 
amassed a fortune of nearly £96 million, had also led a colourful private life 
and the Judge estimated that he had “at least” 14 children.

An important aspect of the case was the key difference between a fully 
secret trust (where the provisions have to be communicated during the 
testator’s lifetime) and a half secret trust (where the provisions have to be 
communicated at, or before, execution of the Will).

Mr Freud had made a Will leaving the residue of his estate to his solicitor 
and one of his children jointly. The beneficiaries were also the executors of 
the Will and contended that the Will had created a fully secret trust.

Another of Mr Freud’s children, Paul, had been informed by the executors 
that he was not a beneficiary of the secret trust. He contended that his 
father had in fact created a half-secret trust in the Will. This opened up the 
possibility that if Paul could show that the trust’s provisions had not been 
communicated to the executors before or at the time of the Will’s execution, 

the trust would fail and the residuary estate would be distributed under the 
intestacy rules, meaning that Paul as one of the children would receive a 
share.

The judgment

In considering the interpretation of the Will, the Court took the same 
approach as adopted in the recent case of Marley v Rawlings where the 
Will in question was construed  in the same way as a contract and  the 
meaning of relevant words were interpreted in their “documentary, factual 
and commercial context”.

The judge considered the natural and ordinary meaning of the words 
used in Mr Freud’s Will, its overall purpose and other provisions, the 
circumstances under which the Will was made and the application of 
common sense.  The judge held that Mr Freud’s Will created a fully secret 
trust. Paul’s claim failed and he lost any possibility of benefitting on his 
father’s intestacy.

How to preserve secrecy in a Will

Secret trusts should be used with care, especially as their use can suggest 
that there is a potentially contentious situation.

When the subject of a secret gift is a personal effect then it is common 
to leave items of this nature to the executors, or other people specified in 
the Will, to distribute them in accordance with a memorandum, which is a 
separate document not admitted to Probate.

Alternatively lifetime pilot trusts could be used. When there is a gift in a 
Will to the pilot trust the terms of the trust would remain private. Assets 
transferred into joint names during lifetime will pass automatically to the joint 
owner and do not need to be mentioned in the Will.

Other assets can be used to provide for a beneficiary outside of the Will, 
for example, the nomination of death in service benefits under a pension 
scheme, or writing an assurance policy in trust for specified beneficiaries. 
Every situation will need to be considered on its own merits and a suitable 
solution identified.

For further information, please contact: 
Catherine Elliott
Partner
0845 209 1045
catherine.elliott@clarkewillmott.com
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One of the most important decisions to be made when making a Will is choosing 
who to appoint as executors. 
The executors will be responsible for administering the estate, and will 
often also act as trustees of any ongoing trusts created by the Will.  Even 
where there are well-drafted and considered provisions in the Will, the 
administration of an estate will not go smoothly unless appropriate people 
are appointed as executors.

How not to do it

The importance of choosing the right people is illustrated by a recent 
court case heard in Northern Ireland. The case involved the estate of a Mr 
Michael Hoey, who died without making a Will.  As the judge pointed out, 
this was “the nub of the problem”.

Mr Hoey’s widow obtained a Grant of Letters of Administration, which was 
authority from the court for her to administer her late husband’s estate. 
However, Mrs Hoey then went on to deal with the estate in the way that felt 
right to her, but which was not necessarily in accordance with the law. Mrs 
Hoey’s actions were contrary to one of the main duties of an executor which 
is to deal with an estate in accordance with the terms of the Will, if there is 
one, or in accordance with the intestacy rules if there is no Will.

Another duty of the executor is to collect in the assets of the estate. As Mr 
Hoey’s estate remained partly unadministered more than ten years after his 
death, Mrs Hoey had also failed to fulfil this responsibility.

As a result, two of Mr Hoey’s children applied to the court for an order 
removing their mother as administrator. The judge decided that Mrs Hoey 
did not understand her duties as administrator, had not discharged those 
duties and had not properly protected the welfare of the beneficiaries of the 
estate. Consequently, he removed Mrs Hoey from her position and replaced 
her with a professional.

Lessons to be learned

As stated by the judge, if Mr Hoey had made a Will then the problem may 
never have arisen, as an appropriate person could have been appointed in 
the Will.

Who to appoint?

In deciding who to appoint as executor, the following should be considered:

•  Who does the testator  trust to deal with all their worldly goods after 
their death?  

•  The role of executor can be an onerous one so it is usually best to 
check with the person that they are prepared to take on the role.

•  It is helpful if executors are financially literate, but as many executors 
appoint solicitors to act on their behalf in administering the estate 
on a day to day basis, they would not need to have a thorough 
understanding of the law.

•  The executors should also be able to work together harmoniously 
so that the estate is dealt with as quickly as possible. Michael, for 
example, is married to his second wife Sarah, and Sarah has a difficult 
relationship with Michael’s children from his first marriage. Clearly a 
joint appointment of Michael’s adult children and Sarah could lead 
to difficulties, and even to deadlock if they cannot reach agreement 
on key decisions. In this situation it might be better to appoint a 
professional so that there is a neutral person in charge of the estate 
and no clash of opposing interests.

•  Other qualities that would be desirable in an executor are 
organisational skills, and the time available to devote to what can be a 
very time consuming task. 

•  Beneficiaries can be executors as long as they are able to consider the 
interests of the estate as a whole and not just make decisions to their 
own advantage.

•  The relevant rules provide that a maximum of four executors can apply 
for a Grant of Probate.  For a straightforward estate, where the entire 
estate is passing to a surviving spouse or partner, it is common for 
that spouse or partner to be the sole executor.  In this situation, it is, 
however, essential to have a substitute executor(s) in case the partner 
dies first or is unable or unwilling to act. 

•  If there is an ongoing trust created by the Will then it is necessary to 
have at least two executors. 

Some careful thought at this stage can save a great deal of time, trouble 
and expense later, and professional advisers are ideally placed to help their 
clients with this difficult decision.

For further information, please contact: 
Daniel Boyle
Associate
0845 209 1145
daniel.boyle@clarkewillmott.com

Executors of the Will: who to choose and how to get it right
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It is highly advisable for anyone who has a child or children under the age of eighteen 
to make a Will. One of the most important provisions in the Will is likely to be the 
choice of who is to act as guardian for the children in the event that both parents die 
before the children reach adulthood.
Deciding who should be appointed as guardian is often difficult, but some 
practical issues may be considered so that making an appropriate choice 
becomes clearer.

What is a guardian?

A guardian is a person appointed to have parental responsibility for a child 
under the age of eighteen should his parents both die before he reaches 
adulthood. The guardian will make all important decisions about the child’s 
upbringing, covering matters such as residence, education and medical 
treatment. A guardian can be appointed by the courts or by any person with 
current parental responsibility for the child (normally, but not always, the 
child’s biological parents). This appointment can be made at any time, but 
it must be in writing which is signed and dated, so most people include the 
appointment as part of their Will. 

When will the appointment of a guardian come into effect?

The appointment will come into effect on the death of all those with parental 
responsibility for the child. This is generally on the death of both biological 
parents. If the child’s parents were unmarried at the time of his birth, and the 
child’s biological father is not named on the birth certificate, then he will not 
have parental responsibility unless the child’s mother agrees this with him or 
the court has made an order conferring parental responsibility on him.

If no appointment of a guardian is made then, on the death of all persons 
with parental responsibility, an application to the court will be necessary for 
the appointment of a guardian, which would be decided by the court on the 
basis of what is in the best interests of the child.

As the appointment of a guardian only comes into effect on the death of all 
those with parental responsibility for the child, it is usual for the appointment 
in the Will to be stated as only applying on the death of the second person 
with parental responsibility. If divorced parents can agree on the identity of 
the guardian this makes matters more straightforward.

Choice of guardian

It is possible to appoint a single guardian or more than one person. It is 
also possible to appoint someone subject to a condition (for example the 
appointment of a grandparent if he or she is under a specified age at the 
time that the appointment comes into effect) or to appoint a substitute 
(for example, the appointment of a grandparent but with an aunt or 
uncle appointed if the grandparent has died or is unable to accept the 
appointment at the time that it comes into effect). 

Choosing guardians

It can be very difficult to make this decision and we are happy to discuss 
the advantages and disadvantages of particular appointments.  It is 
advisable to check in advance that the person appointed is able and willing 
to take on this responsibility.

Financial provision for the children and for guardians

It will be necessary to decide the best financial provision for the children. 
Many parents are likely to want to incorporate a form of trust into the Will, or 
to provide for the gift to pass to the children at a specified age, for example, 
21 or 25. 

Even an outright gift to the children will be retained by the trustees  and 
invested until the children reach 18. The trustees will often, but not 
necessarily, be the same people as the executors of the Will – for more 
information about identifying the appropriate executor, please see our article 
about “Choosing Executors” above.

One or all of the guardians can be appointed as trustees of the funds 
held for the children. Alternatively, another person could be appointed 
as co-trustee with the guardian, or the identity of the guardians and the 
trustees could  be completely separate. If the latter, we can discuss the 
best way to provide for the guardians to ensure that they suffer no financial 
disadvantage by reason of their guardianship.

Letters of Wishes

A separate letter or letters of wishes could be used for the parents to set 
out how the guardians should bring up their children, and perhaps  how 
they would like the money left to their children to be dealt with by the 
trustees.  This letter does not become a public document, unlike the Will, 
once probate has been granted, so its contents would remain private 
between the parents and the guardians.  We can advise you about the 
contents and wording of this letter.

For further information please contact:  
Elizabeth Smithers
Partner
0845 209 1115
elizabeth.smithers@clarkewillmott.com
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The articles in this briefing are not intended to be definitive statements of the law but instead provide general guidance.
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If you would like to receive future editions of our Wealth, Health & Inheritance Briefing please contact news@clarkewillmott.com

Welcome to Jane Halton

Jane Halton joins us from Gateley LLP in Birmingham, where she worked in the Private Client team for the last 14 years.

Jane specialises in Wills, trusts, estate planning and administration, powers of attorney, probate and estate administration and capacity 
matters.  

Jane joins as a partner in our growing Bristol office.  This office has enjoyed a 65% growth in turnover in the last three years, making us one 
of the largest Private Client teams in the area.

 
Legal directories

The  2015 legal directories were published last month.  These identify the most outstanding law firms and lawyers in the 
UK and internationally. The Clarke Willmott private capital teams retained their rankings in Tier 1 (South West) and Tier 2 
(South East); and the Court of Protection team achieved its first entry in the Chambers UK-wide rankings. 

“They turn around work very quickly and are willing to be very flexible with meeting clients. They are able to explain things 
to clients in layman’s terms and are very knowledgeable. They have yet to pass over a query that cannot be answered.” – 
Chambers 2015, Private Client team

“compassionate and understanding.” - Chambers 2015, Private Client team (Elizabeth Smithers)

“The team are extremely approachable and always willing to offer advice and guidance in a manner we can understand.” – 
Chambers 2015, Court of Protection team

“What stands out is their sensitivity towards the people involved, the speed of their responses, and their willingness to act 
above and beyond.” – Chambers 2015, Court of Protection team

“Anthony Fairweather’s team at Clarke Willmott LLP advises high-net-worth individuals on estate planning including 
international and entrepreneurial issues, and provides support on wills, tax compliance and estate administration.” – Legal 
500 2014, Private Client team (Personal Tax, Trusts & Probate)

First top 100 law firm to achieve the Wills and Inheritance Quality Scheme accreditation

We are also pleased to announce that Clarke Willmott has been accredited with the Law Society’s new Wills 
and Inheritance Quality Scheme (WIQS).  We are the first top 100 law firm to achieve this quality mark.

WIQS sets client service standards for law firms to ensure transparency in process, costs and 
communications.

It outlines required practices for will drafting, probate and estate administration to help address common 
risks, errors and inconsistencies.

In securing the WIQS accreditation, we have demonstrated that we have adopted best practice procedures 
to deliver the highest standards of technical expertise and client service.  This independent quality mark 
assures that both you and your client will receive the best advice from the best people.

Strength to strength
We are pleased to report a number of developments over the last few months which 
continue to strengthen our position as a pre-eminent Private Client practice. 
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