
Welcome
to the New Year  
edition of Retail Line
It seems only five minutes ago that we were 
busily scheduling lease completions to assist 
clients with Christmas opening, and here 
we go again. 2015 was a relatively strong 
year for the retail and leisure sectors, but the 
long sale season, mixed weather and recent 
market volatility have brought the economic 
outlook into sharp focus. 

Some legal developments will directly affect 
retail and leisure businesses in 2016: new 
consumer legislation is expected for online 
sales, Minimum Energy Efficiency Standard 
Regulations take effect, and, of course, the 
National Living Wage come into force on 1 
April.  A report on the structural review of 
business rates is expected before the 2016 
Budget and the government will consult on 
proposed changes to the Sunday Trading 
Laws. 

We will report on these and other issues 
affecting the retail and leisure sectors in future 
briefings.

Peter Swinburn 
Partner 
0845 209 1539*  
/ 0117 305 6539 
peter.swinburn@  

                       clarkewillmott.com

William Juckes 
Partner 
0845 209 1340*  
/ 0117 305 6340 
william.juckes@                                                                                                                               

          clarkewillmott.com

Retail Line

Retail & Leisure Briefing Winter 2016

clarkewillmott.com Great service... Great people...

The new PSC register
From 6 April 2016 new legislation comes into 
effect which requires the majority of companies 
(and limited liability partnerships) in the UK to 
start keeping a new register of people who 
control the company. 

Under the provisions of the Small Business, 
Enterprise and Employment Act 2015, details of 
individuals who own or control more than 25% 
of a company’s shares or voting rights, or who 
otherwise exercise significant influence or control 
over the company or its management, must 
be included on a register – the “persons with 
significant control” (PSC) register. Companies 
must make this register available for inspection 
from 6 April.  In addition, from 30 June, this 
information will also be filed at Companies 
House as it will be included in a company’s 
annual confirmation statement, which replaces 
the annual return from this date. Consequently 
with the exception of listed companies which 
are already subject to similar disclosure 
requirements, most UK companies will be 
required to keep a PSC register and so need to 
consider both its content and how to implement 
procedures for keeping it up to date. Given the 
April deadline, now is the time for companies to 
start planning how to comply with the changes; 
compliance is important – failure to collect the 
necessary information and to maintain the new 
register will be a criminal offence punishable by a 
fine and/or up to two years in prison. 

What should companies do now in order to 
ensure their compliance in April? 

Companies will be under a duty to take 
reasonable steps to find out whether there is a 
registrable person – one with significant control, 
and if so, to identify them. The Act defines 
‘significant control’ as:- 

• direct or indirect ownership of more than 25%  
 of the shares in the company;

• direct or indirect control of more than 25% of  
 the voting rights in the company;

• direct or indirect right to remove or appoint a  
 majority of the directors of the company, or

• the exercise or right to exercise significant  
 influence over the company.

The PSC register will need to include the name, 
registered address, date of birth and nationality 
of any person with significant control of the 
company (whether resident inside or outside 
the UK). Accordingly, companies should review 
their existing shareholders’ register, articles of 
association and statements of capital in order 
to identify any PSCs and notify anyone they 
know, or have reasonable cause to believe, is 
registrable. In addition, individuals who have 
significant control also have a duty to notify the 
company about their interest and failure to do so 
will be a criminal offence.

The background to implementation of the PSC 
regime is the government’s declared commitment 
to promote greater transparency around 
company ownership. Before this new legislation, 
because of complex structures and the use 
of nominees, the details of who really controls 
a company might not be accurately reflected 
by the register of shareholders; after April 
however, this will be clear from the PSC register. 
Although transparency and the promotion of 
UK business are to be welcomed as the big 
picture, the creation over the next few months 
and maintenance of a new register represent an 
additional administrative burden for companies.

For further information, please contact: 
Simon Thomas 
Partner 
0845 209 1359*  
/ 0117 305 6359 
simon.thomas@ 
clarkewillmott.com
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Interim Payment Certificates and Insolvency: Do I have to pay now or 
can I argue later?

The spectre of insolvency continues to loom large in the construction industry. A 
recent judgment of the Court of Appeal provides a reminder that the post-insolvency 
provisions of the JCT Contracts apply even where the contract is terminated prior to 
insolvency.

The parties entered into two contracts in the form of the JCT Intermediate 
form of Building Contract, 2011 edition, for the development of student 
accommodation. Each contained the usual JCT provisions for monthly 
interim payments to the contractor and the standard JCT termination 
procedures which provide that, on the occurrence of a defined insolvency 
event, the employer is not to be required to make any further payment of 
sums due or which may become due to the contractor “whether or not 
notice of termination has been given”.

By August 2013 disputes had started to emerge regarding delays, defects 
and the proper value of the works. The employer failed to make payment 
of sums certified for payment under each contract for the August and 
September 2013 payment cycles but did not give any Pay Less Notices. 
Subsequently in January 2014 the Contracts were terminated. The 
contractor was solvent at that point but entered into voluntary liquidation in 
July 2014. A total of £902,506 remained unpaid.

A key issue before the Court of Appeal was this: is the employer obliged 
to pay sums that have already become due if the contractor becomes 
insolvent after the last date on which a Pay Less Notice could have been 
given has passed? The first instance judge answered in the negative and 
found that the employer could only rely on the post-insolvency provisions 
in order to avoid making any further payment if the contract was still “on 
foot” when the contractor became insolvent. The Court of Appeal found this 
conclusion to be wrong for the following reasons:

•  If the contractor is or becomes insolvent, the employer may rely on the 
post- insolvency provisions even where the contract is terminated on 
other grounds.

•  The provisions dealing with insolvency have a wider ambit than simply 
conferring a right of termination on the employer and imposing an 
obligation on the contractor immediately to notify the employer of its 
impending insolvency.

•  The policy of permitting the employer to withhold any further payment 
following insolvency was based upon: (1) freedom of contract; (2) 
the nature of the provisional obligation to make payment; and (3) the 
alteration of the rights between the parties by reason of the rules of 
insolvency set-off.

•  The fact an employer does not have to make an interim (i.e. 
instalment) payment does not mean that the employer is discharged 
from all liability to make such payments; only that the employer does 
not have to make payment or give credit for the relevant amount until 
the notional final account is taken.

The judgment will be welcomed by parties at all levels of the supply chain 
who, having suffered delays and losses due to insolvency may be distracted 
by threats and claims which may be premature or unjustified. Whilst the 
obligation to pay a certified sum may not be extinguished on insolvency, 
any payments will fall to be made in accordance with the post-termination 
provisions in the contract. If there is more than one contract between 
the parties, any payment(s) may then be subject to the application of the 
Insolvency Rules such that only a net balance may be due for payment, 
once the actual costs of completion and losses that have been suffered as 
a result of the insolvency have been taken into account.

Wilson and Sharp Investments v Harbour View Developments Limited 
[2015] EWCA Civ. 1030

For more information, please contact:

Peter O’Brien 
Partner 
0845 209 1297* / 0117 305 6297 
peter.obrien@clarkewillmott.com

Matthew Phipps 
Solicitor 
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Businesses often have a set of standard terms and conditions upon which they 
trade but these need to be used correctly if they are to have the desired effect.

Commercial sellers and buyers will often want to conclude a contract 
on their own standard terms and conditions. When a contracting party 
attempts to incorporate its own terms and conditions into an agreement 
it creates a situation known as the “battle of the forms”.   To decide which 
party’s terms apply (if any) the court will analyse when the contract was 
concluded and whose terms were incorporated at that stage. The battle 
will often be won by the party who had the “last shot” in the contractual 
negotiations. That is the last party who put forward their terms and 
conditions which were not explicitly rejected by the recipient. As part of 
its analysis the court will consider whether a party did enough to bring its 
terms to the attention of the other.

In the High Court case of Transformers & Rectifiers Ltd v Needs Ltd [2015] 
EWHC 269 (TCC) a supplier of gaskets and one of its long standing 
customers argued that their own terms applied to a supply contract.

The buyer argued that its terms applied because they were printed on 
the back of its purchase orders (although there was no reference to them 
on the face of the purchase order). The seller argued that its terms and 
conditions applied because they were referred to on its acknowledgements 
of order.

The commercial relationship between the parties went back to the 1990s. 
During that time many orders had been placed by fax, post and email.  
Unfortunately, when the buyer sent a purchase 
order by fax or e-mail it did not transmit a copy 
of its terms which were printed on the reverse.  
The seller had responded to these orders 
by sending an acknowledgement of order, 
which stated: “The quoted prices and 
deliveries are subject to our normal 
Terms and Conditions of Sale (copies 
available on request)”

Both parties clearly wanted 
their own terms to apply but, 
on the facts, the Court held 
that neither party had 
successfully incorporated 
their own terms.

Fatal to the buyer was 
the lack of consistency in the way it had placed orders. Reasonable notice 
of standard terms and conditions must be given and it must be clear that a 
party intends to rely on them. Here there had been no consistent practice 
of enclosing terms and conditions with every purchase order.  When orders 
were placed by email or fax, no terms and conditions had been included.  
There was also no reference to the terms and conditions on the face of 
the order. Therefore, the seller was entitled to assume that the buyer did 
not intend to rely on them.   Given that the purchase order did not mention 
the terms and conditions on its face it was essential that the terms were 
provided in the faxed or emailed orders.

Turning to the seller’s terms and conditions it was noted that these 
were not supplied to the buyer. The Court noted that if a party wishes 
to incorporate its terms and conditions it must, at the very least, refer to 
those conditions on the face of the contractual document so it is plain that 
they are to govern the contract. Further, if the terms are not in a form that 
is in common use in the relevant industry, the party must give the other 
reasonable notice by printing the conditions on the reverse, accompanied 
by a statement on the front stating the order is subject to the conditions on 
the back. 

An alternative would be to send a copy of the terms, making it clear that 
they are the only terms upon which the party is prepared to do business. 

The position might be different if the terms and conditions were those 
which routinely applied to contracts of the type in question. In those 
circumstances it might be sufficient for a party to simply refer to those 
conditions stating that copies are available on request.

As the seller had not printed its terms and conditions on the reverse of the 
acknowledgement of order and had not provided the buyer with a copy, 
it was held that it had not done enough to bring the terms to the buyer’s 
attention and as a consequence its terms could not apply to the contract 
either.

This case highlights that having a set of terms and conditions but 
referring to them in a haphazard manner carries a risk that they will not be 
incorporated into the contract.  Taking the following steps should assist 
to ensure that your terms and conditions have a chance of prevailing in a 
“battle of the forms” scenario:

•  Be consistent in the way you use your terms and conditions when 
negotiating a contract.

• Make it clear on your contractual documentation that you intend to rely 
on your terms to give reasonable notice to the other party of any such 

intention.

• Ensure that the terms 
and conditions are actually 
provided. Any information 
printed on the reverse of 
documents should be 
included.

• Express reference 
to your terms and 
conditions should be 
done throughout the 
period when a contract 
is being negotiated.  This 
maximises your chances 
of firing the last shot.

• Be wary of other 
businesses trying 
to impose their own 

contractual terms. Put policies in place to assess any contracts that 
seek to incorporate other standard terms.

•  Include a statement in your standard terms stating that your standard 
terms will prevail over any other terms. While this is likely to be of 
limited legal effect it may have practical effect – It may make other 
parties think twice before seeking to impose their own terms and 
conditions.

•  If in doubt seek legal advice.

For further information on this issue, please contact: 

Peter Brewer 
Partner 
0845 209 1718* / 0117 305 6718 
peter.brewer@clarkewillmott.com

Alex Jakubowski 
Partner 
0845 209 1385* / 0117 305 6385 
alex.jakubowski@clarkewillmott.com

Battle of forms – whose terms apply to the contract?

mailto:peter.brewer%40clarkewillmott.com?subject=
mailto:alex.jakubowski%40clarkewillmott.com?subject=


04 Retail & Leisure Briefing Winter 2016

Great service... Great people...clarkewillmott.com Great service... Great people...

The Press understandably concentrated on ParkingEye which held that an 
£85 penalty charge for parking in a shopper’s car park for longer than the 
permitted two hours was neither an unenforceable penalty nor a breach of 
the Unfair Terms in Consumer Contracts Regulations 1999.

The bigger point from a property perspective is the wide-ranging review 
of the law of penalty clauses to which the two conjoined cases gave rise. 
Until now, the law has not, as a general rule, allowed an innocent party 
to enforce a penalty clause in a contract if that would force the contract-
breaker to pay a sum manifestly more than a genuine pre-estimate of the 
innocent party’s losses. A deposit paid under a property purchase contract 
is capable of being a penalty, although deposits of 10% have always been 
treated as an exception to the rule, albeit an anomalous one.

In legal terms, a deposit is said to be “earnest money”. In the words of Fry 
LJ in Howe v Smith in 1884:

“It is not merely a part payment, but is then also an earnest to bind the 
bargain so entered into, and creates, by the fear of its forfeiture, a motive in 
the payer to perform the rest of the contract.”

If the buyer fails to complete, the seller forfeits (i.e. gets to keep) the deposit 
money even though it still owns the property and even if the losses caused 
by the buyer’s default total less than the amount of the deposit. Conversely, 
the Courts have almost invariably held that a deposit of more than 10% is 
an unenforceable penalty and awarded a deposit larger than that back to 
the buyer in full.

Cavendish does not appear to change this basic rule. Hodge LJ put it very 
succinctly:

“I conclude therefore that in both English law and Scots law (a) a deposit 
which is not reasonable as earnest money may be challenged as a penalty 
and (b) where the stipulated deposit exceeds the percentage set by long 
established practice the seller must show special circumstances to justify 
that deposit if it is not to be treated as an unenforceable penalty.”

No specific examples of “special circumstances” are given in Cavendish, 
but we can infer some from the decision.

Cavendish concerned a non-competition restriction placed on Mr Makdessi 
in a share sale agreement over shares in an advertising/media company of 
which he was a founder and shareholder. His name was closely identified 
with the business of the company. He had very strong relationships with 
its customers and senior employees. 60% of the shares were sold to 
Cavendish by Mr. Makdessi and a Mr. Ghossoub, who between them 
retained the remaining 40%. The share sale agreement sought to ensure 
their continued loyalty to the company’s on-going business by providing 
that if either of them contravened the non-competition restriction (for 
example by introducing business to a competitor) two consequences 
would follow. One was that the contract-breaker would forfeit the right to 
be paid the last two instalments of the purchase price. The other was that 
Cavendish would be entitled to exercise an option to buy the contract-
breaker’s remaining shares in the company at a price that discounted the 
value of goodwill.

Mr. Makdessi admitted infringing the restriction but claimed that the two 
sanctions were penalties which English law would not enforce. Losing the 
last two price instalments would cost him some $44m. No figure was given 
for his potential loss in suffering the forced sale his remaining shares at the 
(arguably) discounted price fixed under the share sale of agreement.

The Supreme Court’s press summary of the decision says this:

“The true test is whether the impugned provision is a secondary obligation 
which imposes a detriment on the contract-breaker out of all proportion 
to any legitimate interest of the innocent party in the enforcement of the 
primary obligation.”

In this case the Supreme Court decided that Cavendish had a legitimate 
interest in seeing that Mr. Makdessi complied with the restriction; because, 
if he did not, the business Cavendish had bought was worth much less. 
The sanctions imposed were found to be proportionate to Cavendish’s 
legitimate interest in seeing that the business was worth what it had paid 
for it.

This decision has obvious relevance to property transactions under 
which the purchase price is paid by instalments after legal completion or 
by instalments whose amount varies depending on the extent to which 
the seller carries out obligations owed to the buyer. Where the contract 
deprives a defaulting seller of all or part of such payments, consideration 
must now be given to the extent of the buyer’s legitimate interest. But how 
might this translate into property transactions generally?

For example, a chain of house purchases involves Angela selling her house 
for £2m to Bruce, who is in turn selling his house for £1m to Charlotte. 
She in turn is selling her current home to David for £250,000. Charlotte 
knows that if David defaults, she will be unable to complete her contract 
with Bruce and that this will trigger an involuntary breach of the Angela/
Bruce contract by Bruce. Bruce’s damages claim against Charlotte will 
include not only his own losses but also the damages that he owes Angela 
in respect of her losses. Might these circumstances be “special” enough to 
enable Charlotte lawfully to insist upon David paying, say, a 20% deposit? 
Charlotte’s ability to forfeit a £25,000 deposit will not go far to meet the 
loss of the £100,000 deposit she has paid Bruce and the loss of Bruce’s 
£200,000 deposit which Angela will forfeit and which will form part of 
Bruce’s claim against Charlotte. Can it be said that, in these circumstances, 
if Charlotte took a £50,000 deposit from David, this would be “out of all 
proportion” to her legitimate interest?

Hodge LJ’s ruling that “a deposit which is not reasonable as earnest 
money may be challenged as a penalty” might suggest that there may be 
circumstances in which a 10% deposit can exceed what is reasonable. It is 
common for buyers who cannot afford to pay a 10% deposit to convince 
very willing sellers to accept a 5% deposit. In such a case, the seller often 
insists that the contract obliges the buyer to pay another 5% of the price 
if the buyer fails to complete; topping-up the deposited sum to 10%. 
Does the topping-up requirement after default has occurred “… impose 
a detriment on the contract-breaker out of all proportion to any legitimate 
interest…” of the seller? In determining the seller’s legitimate interest will the 
Courts now distinguish between different types of seller? For example, will 
a vulnerable seller in a residential chain, such as Charlotte, be treated as 
having a greater “legitimate interest” than the executors of a will selling the 
testator’s now empty home, whose losses attributable to non-performance 
by the buyer may be limited to interest and wasted costs?

The Supreme Court’s decision clearly enlarges the circumstances in which 
an innocent party will succeed in countering a contract-breaker’s assertion 
that the penalty falls on the wrong side of the line. In the long run, once 
the new enlarged approach has been digested by the property industry, 
Cavendish may be seen as quite a turning point.

For further information, please contact: 
Andrew Campbell 
Consultant 
0845 209 1281* / 0117 305 6281 
andrew.campbell@clarkewillmott.com

Penalty Clauses: how big is your legitimate interest?

At the end of 2015 the Supreme Court heard joint appeals in Cavendish Square 
Holding BV v El Makdessi and ParkingEye Ltd v Beavis. Both cases concerned 
contractual penalty clauses. 
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Non-Domestic Business Rates

Councils taking a hard-line approach – let Clarke Willmott take the strain

Local Councils are increasingly taking a more aggressive approach when it 
comes to granting empty property exemptions for non-domestic business 
rates.

An innovative team has been set up by Oxford City Council to tackle fraud 
“with a vengeance” including business rates fraud. The council states that 
the fraud investigation service was so successful it paid for itself in its first 
month, stating: ‘our team is tough, tenacious and goes after any suspicious 
activity or fraud with a vengeance’. The success of the scheme in Oxford 
will no doubt encourage other councils to adopt similar schemes and take 
a more aggressive approach to granting exemptions for empty properties, 
even on legal schemes where fraud is not an issue.

The recent proposals for reform by Chancellor George Osborne, for the 
decentralisation of business rates is a new bold frontier giving local areas 
new powers over business rates.

The key features of the reform, due to come into effect by the end of the 
current Parliament in 2020, are:

•  If the council has a mayor, the mayor will be able to raise the business 
rate provided the money is spent on improving local infrastructure and 
has the support of business locally.

•  Under the proposals, authorities will be able to keep all the business 
rates they collect from local businesses, meaning that power over 
£26bn of revenue from business rates will be devolved.

•  Councils will have 100% retention of the full stock of business rates by 
2020. It will mean that all income from local taxes will go on funding 
local services.

This reform will no doubt encourage councils to take a hard-line approach 
with regards to granting relief from business rates and rates collection.

How can Clarke Willmott help?

If you are not satisfied that the council has made the correct decisions 
regarding your liability for payment, our business rates team can take action 
as soon as there is a dispute regarding occupation, and the team can act 
on any type of property.

For further information, please contact:

Caroline Wort 
Partner 
0845 209 1300* / 0117 305 6300 
caroline.wort@clarkewillmott.com 

Simon Freeman 
Partner 
0845 209 1474* / 0117 305 6474 
simon.freeman@clarkewillmott.com

Facts 

Two employees of MBNA Limited had attended a corporate event. They 
had been drinking, then argued, and Mr Jones punched Mr Battersby in the 
face. After the event, Mr Battersby texted Mr Jones threatening to ‘rip [his] 
head off’, but he did not carry out the attack. 

MBNA dismissed Mr Jones for his violent conduct and issued a Final 
Written Warning to Mr Battersby for his threatening behaviour. Mr Jones 
brought a claim for Unfair Dismissal. 

Mr Jones initially won at the first instance Tribunal, the Employment Judge 
believing that the treatment of the two men (albeit for differing offences) was 
inconsistent and therefore unfair. The Employment Judge found that the 

difference in sanction was unreasonable and that the employer 
had applied a “defence of provocation” differently 

between the two employees. 

Decision 

MBNA appealed to the Employment 
Appeal Tribunal who agreed with MBNA 

that the decision of the 
Employment Judge was 

wrong.  

There was no inconsistency of treatment and the behaviour of the two men 
was sufficiently different. 

Comments 

•  When dealing with disciplinary penalties for staff it is important to treat 
staff consistently. This is where your disciplinary policy can provide 
useful guidance. If however there are genuine differences, the sanction 
may legitimately be different. 

•  Provocation may be a mitigating factor to be considered by the 
employer, but it is not an official “defence” to any kind of misbehaviour. 

•  For the purposes of disciplinary matters, when employees are at a 
work-related event, they are effectively still considered to be on duty at 

work and must behave appropriately. 

For further information, please contact:  
Kevin Jones 
Partner 
0845 209 1140* / 0117 305 6140 
kevin.jones@clarkewillmott.com 

Employment: work parties, punches and disciplinary matters

The main party season is now behind us, but for HR departments dealing with any 
consequences,  MBNA Limited v Jones provides guidance for managing disciplinary 
penalties.
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Break Clauses
The case of Marks & Spencer plc v BNP Paribas Security Trust Company (Jersey) 
Ltd is not so much about break clauses but apportionment of rent. 
The break clause required all rent to be paid to date for the break to be 
effective. The rent was paid quarterly in advance. The break date fell 
between two quarter days and M&S sought to recover the rent for the 
period after the break date until the end of the quarter.

Decision

The Supreme Court gave their judgment on M&S’s claim today. Agreeing 
with the Court of Appeal, the Supreme Court dismissed the case and held 
that if a tenant wants the right to a refund for rent paid in advance after a 
break date then this must be set out expressly in the lease.

Facts in more detail

M&S had four leases of floors in an office building in Paddington, London. 
The leases contained a right to break the term on 24 January 2012. Marks 
& Spencer served the break notices on 7 July   
2011 in the correct form and at the correct 
time. There was no dispute that the 
leases came to an end on the break 
date.

Rent due under the leases was 
payable quarterly in advance. On 
25 December 2011 M&S paid the 
full quarter’s rent due for all leases 
covering the period up to and 
including 24 March 2012, and on 18 
January 2013 the sum of £919,800 
plus VAT which was payable as a 
condition of exercising the break.

Perhaps spurred on by the landlord initially issuing invoices for the 
December quarter’s rents up to the break date of 24 January, M&S asked 
for a refund of the rent they had paid from the break date up to 24 March. 
The landlord then advised M&S that those invoices were incorrect and 
refused to give any credit for rent paid after the break date.

Marks & Spencer brought proceedings to recover the “overpaid” rent. As 
the trial judge pointed out and in line with previous cases, M&S had to pay 
the full quarter’s rent on the December quarter day (as they had done so) 
to fulfil the condition of exercising the break  that ‘all rent is paid to date’. 
Before the actual break date it cannot be known whether the tenant has 
complied with all the conditions of the break clause and that the break will 
be effective.

The trial judge accepted M&S’s argument that having successfully exercised 
the break, it should be repaid an apportioned part of the rent it had paid 
for the period after 24 January to 24 March. He held that a term should 
be implied to this effect in the leases to give them business efficacy. He 
concluded that a reasonable person would consider it odd that a tenant 
should have to pay rent for a period when it was not in occupation. In 
addition the fact that the lease provided for the landlord to receive a capital 
payment equivalent to a year’s rent showed that the parties had addressed 
the question of compensation to the landlord for the tenant’s early exit.

The Court of Appeal disagreed and held that such a term should not be 
implied. If the parties had intended the rent to be apportioned in such 
circumstances, they should put provisions to this effect in the lease. As 
a result, M&S had to repay the rent refunded to it following the earlier 
decision.

For further information, please contact: 
Simon Freeman 
Partner 
0845 209 1474* / 0117 305 6474 
simon.freeman@clarkewillmott.com
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