
Welcome
to the Spring edition of 
Retail Line
Spring is one of the key seasons for driving 
trade in the retail and leisure sectors. As 
we have recently seen, some parts of the 
retail sector are currently struggling with a 
tough market, so, as the weather gradually 
starts to improve, hopefully there will be a 
corresponding demand for goods and leisure 
activity. 

It is also an important time of year for our 
property teams and this month we are 
hosting our annual property conferences. 
In this edition of Retail Line our experts 
consider why it is essential to give accurate 
replies to enquiries before contract and the 
circumstances where a landowner will be 
liable for flood damage to their neighbour’s 
land; our employment adviser discusses 
service occupancy where an employer 
provides accommodation for an employee; 
and one of our mediators, Peter McHugh, 
looks at the benefits of using Mediation in 
construction disputes.

We hope you find these topics interesting; 
please contact us if you need more 
information on any subject.
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Did I really mean that?

The established industry standard enquiries for 
use in a commercial transaction (Commercial 
Property Standard Enquiries (CPSE)) run to 32 
pages and contain 32 enquiries of varying length. 
Additional and specific enquiries may also be 
raised. It is not, perhaps, surprising that by page 
17 or so, enthusiasm is beginning to wane in 
maintaining a good standard of response.

Many of the enquiries can be answered by the 
legal adviser with reference to the deeds, but it 
is vital that clients are involved – things may have 
moved on, notices received and changes made 
since the date of purchase or grant of lease when 
the lawyers were last instructed. 

From a professional perspective, raising enquiries 
of the seller or landlord is considered mandatory 
for solicitors as a matter of good practice. From 
the buyer or tenant’s point of view it is difficult to 
get a feel of a property without them. 

A misrepresentation in replies to enquiries in the 
lead up to the sale of property or grant of a lease, 
which has induced the buyer or tenant to enter 
into the contract or lease, will entitle the buyer or 
tenant to damages and in some cases to withdraw 
from the contract and the return of their deposit.

Contracts of sale and leases (where there is no 
prior agreement) usually contain a “non-reliance” 
clause. This clause will provide that the buyer or 
tenant is only entitled to rely upon written replies 
from the seller or landlord’s solicitor given to 
written enquiries raised by the buyer or tenant’s 

solicitors. This means that the seller or landlord 
is not liable for any comment made by itself or its 
agents that is not confirmed by the lawyers. 

Such clauses have been upheld by the courts 
where the parties are legally represented, but not 
in the case of a fraudulent misrepresentation. 

So, considering that at some point the boot will 
be on the other foot, what are the two most 
important things to remember when replying to 
enquiries and checking what your legal adviser 
has been able to contribute?

1.  Replying “No, not so far as the seller 
(landlord) is aware”

 At first blush this seems an ideal response in 
most cases where an immediate answer does 
not come to mind. The phrase has, however, 
been the subject of judicial interpretation and 
actually means that the seller and his solicitor 
are not merely without actual knowledge of 
the subject of the enquiry, but have made 
such investigations as could reasonably 
be expected to be made by or under the 
guidance of a prudent conveyancer. 

 Perhaps someone has left the company 
but there is a dim recollection of something 
relevant? If the trawl of some previous files held 
by that individual readily accessible on or off 
site would enable a fuller answer to be given, 
then such investigations should be carried out.

Replies to property enquiries form representations 
which the buyer is entitled to rely upon when deciding 
whether to buy the property, so the seller has an 
obligation to reply to them accurately and without 
misleading the buyer.

Continued on page 2.
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Did I really mean that? - continued

Over the past few months the media has been awash with scenes of damage to 
homes and businesses across the country caused by flooding. 

“Après loi, le deluge” 
Landowners’ Liability for Flood Damage

As individuals bail out the last of the floodwaters, thoughts turn towards 
regeneration and, in situations where local authorities and insurers prove 
reticent to pay out, one question arises: do I have a claim?

Although no one can predict natural disasters, that is not to say that a 
landowner does not have a duty to his neighbours to mitigate the risks 
posed by the threat of them. 

In the past, floods were seen as a ‘common enemy’ to all landowners, who 
were given considerable freedom of action to protect their land as best they 
could, even if this meant channelling the flow of the problem elsewhere. 
However, within the past decade, England’s higher courts have steadily 
built up a body of law which can now see a landowner facing liability in 
negligence and nuisance for damage caused to one’s neighbours’ land 
through natural nuisances emanating from one’s own. In short, floods may 
be a common enemy, but we are not necessarily all in it together.

The Court of Appeal decision in Vernon Knights Associates v Cornwall 
Council [2013] remains the most succinct recent judgment in setting out a 
landowner’s duties towards his neighbours regarding flood damage. Whilst 
this case applies to flooding, the principles apply to other natural nuisances 
such as landslips and fires. 

The Court summed up the recent trend in the case-law and stated that 
a landowner owes a measured duty under the torts of Nuisance and 
Negligence to take reasonable steps to prevent natural occurrences on his 
own land from causing damage to neighbouring properties.

So what exactly is a measured duty and what amounts to reasonable steps 
which a landowner must take?

A measured duty will be assessed on the facts of each individual case 
but the judges in the Vernon Knights case stated that courts would take 
account of the following when assessing whether a landowner owed a duty 
to his neighbour for flood damage:-

a.  How foreseeable was the risk? Should the landowner have realised 
that what he was doing, or failing to do, was likely to cause a problem 
from which damage could arise? 

b.  Were preventative measures available? Could the landowner have 
put in place defensive measures or suitable practices which would 
have averted or at least significantly limited the threat posed – such as 
clearing culverts, drains or watercourses, digging relief channels or even 

something as simple as regularly inspecting the land so as to be able to 
warn potentially affected neighbours.

c.  How much would such measures cost? If the landowner is a 
company or local authority, their range of available measures will be 
greater than, say, a small farmer, private landowner, landlord or tenant. 
However, a potential consideration is whether such resources would have 
had to be spread over multiple areas, as may be the case for a 
local authority.

d.  What were the resources of the party suffering loss? Should the 
party claiming loss have been able to mitigate their own loss by putting 
preventative measures in place, and how financially able were they to  
do so?

Interestingly, the Court mentioned that the availability of insurance for the 
neighbour should not be a relevant factor. This, however, stands in contrast 
to the decision in the earlier case of Lambert v Barratt Homes Ltd [2010] 
and so the issue of insurance remains open for consideration.

In brief, the landowner’s measured duty only extends to acting in a way 
which is reasonable to expect an occupier of land, faced with the threat, 
to do in their particular circumstances. The duty to act in this way will only 
crystallise when the landowner becomes aware, or should have become 
aware, that the hazard has come into existence on his land. 

With regards to what sort of steps a landowner should take, the theme 
is one of common-sense land management. The existing body of law 
applicable to those whose properties abut a watercourse requires that 
owner to keep the channel clear and free from obstruction. This is likely to 
be a common cause of flooding claims. Similarly, whilst you are allowed 
to put in place defences to protect your property from floods, should 
these defences channel water onto a neighbour’s land you may well face 
the prospect of liability if such defences made the risk of damage to your 
neighbour greater. Ultimately, when considering your potential liability a 
good rule of thumb would be to do with your land what you would have 
your neighbours do with theirs.

For further information on this issue, please contact:  
Neil Ham 
Partner 
0845 209 1386* / 0117 305 6386 
neil.ham@clarkewillmott.com

2.  Up to date

 The CPSE require a seller to notify the buyer before exchange of 
contracts if it becomes aware of anything which may cause any reply that 
it has given to be incorrect. A buyer is relying upon the representations 
given before entering into the contract and those replies must be correct 
at that time. 

 Preparing a sale pack in advance (essential where the sale is by auction) 
can aid the process of sale, but the seller must check that the replies 
remain accurate. In the recent case of Greenridge Luton One Ltd (1) and 
Greenridge Luton Two Ltd (2) v Kempton Investments Ltd (2016) the 
seller of an investment property prepared replies some time before sale, 
advising that there was no dispute with the tenant. As the relationship 
with the tenant deteriorated and arrears grew, the seller failed to advise 
the buyer. The court held the buyers were entitled to damages and return 
of their deposit.

In this article we have assumed that both parties are commercial 
entities. The recently amended Consumer Protection from Unfair Trading 

Regulations 2008 prohibit businesses from engaging in unfair commercial 
practices with consumers. These Regulations include a prohibition on 
making “misleading omissions”, requiring full disclosure by a property 
company to be made to private buyers or tenants about defects or other 
material adverse matters relating to the property of which the seller is 
aware. This goes further than the duty not to make misrepresentations. The 
impact of these Regulations will be the subject of a separate article.

For more information, please contact:

Peter Swinburn 
Partner 
0845 209 1539* / 0117 305 6539 
peter.swinburn@clarkewillmott.com

William Juckes 
Partner 
0845 209 1340* / 0117 305 6340 
william.juckes@clarkewillmott.com
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If you have ever been involved in legal proceedings you will have experienced 
the expense and stress inherent in the process. Mediation was introduced as an 

alternative procedure to help resolve disputes early and thereby avoid such dilemmas.
What savings can be achieved through mediation?

Potentially, this can be substantial. A recent dispute arose when a party 
refused to pay a final account on the basis that a pipe had not been 
correctly laid, and the cost of necessary remedial works outweighed the 
cost of the final account. 

The total estimated legal cost to bring the claim to court was £200,000. The 
parties opted to go to mediation at an early stage and the matter settled. 
The combined costs for both sides going to mediation were £15,000; a 
significant saving in legal costs but also the management and witness time 
involved in preparing witness statements and attendance at court.

When is the best time to use mediation?

Parties can agree to go to mediation at any time before trial, but the earlier 
mediation is attempted, the greater the savings on costs. 

The process is designed so that all sides put forward their respective 
cases in an opening session and hear the position of their opponents. In 
subsequent private sessions the mediator will explore the strengths and 
weaknesses of each side’s case, helping the parties decide how to resolve 
their dispute. If the matter is settled, the terms of settlement are transposed 
into a formal written agreement, which is legally binding and enforceable. 

Mediation or Court?

Court proceedings usually result in one party “winning” and the losing party 
being ordered to pay a sum of money. At mediation the parties can agree 
between themselves how to resolve the dispute. 

In a recent dispute a property developer instructed a specialist architect 
to design a cricket pitch. The work was undertaken by a landscape 
contractor. It was later discovered that the netting designed by the architect 
was not preventing the cricket balls from leaving the ground and causing 
damage to neighbouring properties. The architect blamed the contractors 
for not placing the netting in the correct location. 

The claim against the architect was not a guaranteed success, but he did 
not want a “black mark” against his professional indemnity insurance. The 
contractor was struggling financially was likely to slip into insolvency if the 
court proceedings continued.

In mediation it was resolved that the architect would work free of charge 
on the developer’s next project if the developer dropped their claim. This is 
not a resolution that a court could order. The parties’ solution just required 
flexibility and a little thinking outside the box. 

The benefits of mediation are actively recognised by the courts and indeed, 
the court may penalise a party who has refused to participate in 
mediation and may not award the successful party all of their costs if 

they had unreasonably refused to go to mediation. 

Many construction disputes are referred to 
adjudication, which offers a swift review of 

the dispute (usually within 28 days). 
Adjudication, however, involves a legally 

binding decision which can be 
reviewed in subsequent court 

or arbitration proceedings. 
Mediation can result in a 

final decision and, since 

around 80% of cases that are referred to mediation do settle, the risk and 
costs associated with an adjudication process can be avoided.

Which mediator?

Choosing the right mediator to help resolve your dispute is vitally important. 
Construction disputes are invariably complex so a mediator who is familiar 
with disputes of this nature will engage in technical discussions with all 
parties, which helps speed up the process and find solutions.

Where to mediate and who should attend?

The mediation can take place anywhere, provided there are enough rooms 
to accommodate all parties for the joint session and the subsequent private 
break out sessions (I recently conducted a two day mediation involving a 
£12million dispute where 36 people attended the joint session).

There is some flexibility as to who attends the mediation and it can be 
beneficial for witnesses or experts to be present (or remotely accessible) to 
deal with technical issues.

Where a commercial party is represented at a mediation the person 
representing them must have full authority to resolve the dispute. 

What preparation is needed?

Preparation is key to achieving a successful mediation.

Prior to any mediation the parties will usually agree and compile a mediation 
“bundle” of documents and each party will prepare a position statement 
setting out a concise description of their case. These documents are then 
submitted to the mediator and the parties can choose to exchange their 
position statement with each other. 

The mediator’s role is not that of Judge/arbitrator or adjudicator and he 
will not impose a decision on the parties. The purpose of the position 
statement is to enable the mediator to explain your case to the other side 
and ensure that they fully understand your position. 

Mediation for the future

Before embarking on protracted and expensive litigation, think about 
matters carefully and have a meaningful discussion with your team about 
how best to resolve your dispute. 

If your evidence is collected at an early stage and in good order, consider 
offering mediation as part of the process of engaging with your opponent 
under the Pre-Action Protocol for Construction and Engineering Disputes. 
If a mediation results in a resolution then you will have saved considerable 
time and cost, and avoided the need to rush your case into Court.

For further information on this issue, please visit 
www.petermchughmediation.co.uk, or contact:  

Peter McHugh 
Consultant 
0845 209 1069*  
/ 0117 305 6069 
peter.mchugh@ 
clarkewillmott.com

Resolving 
construction disputes 

through mediation
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Service occupancy: 
Are you providing accommodation for your employees?
Employers in the food and leisure industries will often provide accommodation for 
their employees. In this article our employment advisers tell you what you need to 
know about service occupancies.
What is a service occupancy?

A service occupancy arises when you require an employee to reside in your 
property for the better performance of the employee’s duties. A service 
occupancy gives the employee a ‘personal licence’ to occupy the property 
for as long as the employee is employed by you.

Will there be a service occupancy if the employment contract does 
not expressly require the employee to occupy the property?

Even if the employment contract does not require the employee to 
occupy the property, the courts may be willing to imply such a term into 
the contract. If the nature of the employee’s duties cannot be carried out 
without the employee residing in the property then it is likely that the courts 
will imply that a term of the employment is that the employee must reside in 
your property. 

If the employment contract provides that the employee will have the 
benefit of a service occupancy via a service occupancy agreement, 
can it state that this benefit is discretionary?

The purpose of a service occupancy is that the occupation is fundamental 
to the employee being able to perform their duties. If an employer has the 
discretion to remove the provision of accommodation, it would suggest that 
the occupation is neither essential nor contractually required for the better 
performance of the employee’s duties.

Can an employer require the employee to move to an alternative 
property?

We would recommend that you include an express right to move the 
employee to alternative premises in the service occupancy agreement. 
However, in the absence of an express right, you may still be able to 
change the terms of the employment to include this right. 

How can an employer control who occupies the property with their 
employee? 

In the service occupancy agreement it is sensible to include a schedule 
listing the name of every occupier of the property and also, their immigration 
status. The employee should also be under an obligation to inform you of 
the immigration status of any occupier changes. 

What happens if the employee stays in the property after their 
employment has ended?

If the employee does not leave the property when the service occupancy 
ends, but continues to make payments for the occupation, their status as 
licensee or tenant will depend on whether the parties intend to create fresh 
legal relations. If an employee continues to pay weekly rent for a number of 
years after the service occupancy has ended, then it is likely that a tenancy 
will arise.

Does a service occupancy end when the employer sells their 
business?

The service occupancy will continue after the transfer of the business 
and the employee will continue to have a licence to occupy the premises. 
However, the licence between the old owner and employee will not 
automatically transfer to the buyer. The buyer should therefore enter into 
a new licence to occupy with the employee to ensure that the contractual 
terms governing the licence are clear.

For further information about service occupancy please 
contact: 
Sharon Latham 
Partner 
0845 209 1332* / 0117 305 6332 
sharon.latham@clarkewillmott.com 

Great service... Great people...
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events, from the seller’s breach of contract. This was based on the value 
of the contract goods at the time and place of the breach – that could 
be assessed by any relevant evidence, such as the cost of the nearest 
equivalent vehicle.

On the evidence, the price Mr Hughes would have paid would have been 
some £135,000. The value of the model had since appreciated and the 
resale value was in excess of the price as new. Evidence showed similar 
vehicles being available at £170,000. Consequently, Mr Hughes was 
awarded the difference – £35,000.

Whether or not this course of action was worthwhile for the dealer remains 
unknown –we still do not know what price the car was actually sold for. 
As for Mr Hughes, he is left, at least for the time being, with a pipedream 
and £35,000 – that is unlikely to be enough to quell his disappointment in 
not obtaining the car of his dreams. He may not be returning to his usual 
Porsche dealer in the future…

Buyers and sellers alike should avoid getting caught up in the moment:

•  Parties should make their intentions totally clear – do the parties want 
to commit to buying/selling or are they simply expressing or gathering 
interest?

•  Ensure any documents presented reflect those intentions. Read any 
terms and conditions and other documents carefully so you know exactly 
what you and the other party are obliged to do.

•  Verbal or written statements can form part of the contractual terms; 
confirm verbal assurances in writing if they are important.

•  Be cautious, you don’t need to sign anything to create a legally binding 
contract.

•  If you think you have been wronged make sure you act swiftly. In this 
case Mr Hughes had to withdraw his claim for specific performance 
(which would force the dealer to sell him the car) because the allocated 
vehicle had already been sold elsewhere. Had Mr Hughes found out 
the position earlier, he may have been able to obtain an injunction 
from the court to prevent the sale of the car until his dispute was 
resolved. Injunctions can be costly and carry a high element of risk. You 
should discuss whether an injunction is appropriate with your solicitor 
immediately.

•  If in doubt, seek legal advice to ensure your position is protected from 
the outset. For the sale and purchase of unique or particularly expensive 
cars, it is usual for the parties to agree a bespoke contract drafted by 
their lawyers, rather than one in standard form. Such contracts usually 
include detailed provisions that clarify when exactly a sale takes place.

For further information, please contact: 
David Stedman  
Solicitor 
0845 209 1413* / 0117 305 6413 
david.stedman@clarkewillmott.com

Imagine Mr Hughes’s elation! He thought he had secured the car of his dreams: a 
limited edition of the 911 GT3 RS4 model – the last four litre 911 that Porsche was 
to produce.
Knowing that demand would outstrip availability and there would be a race 
to buy the cars, Mr Hughes had swiftly paid the required deposit and signed 
a vehicle order form with his usual Porsche dealer. Unfortunately, the dealer 
was allocated only one vehicle and chose to sell it to someone else, on the 
basis that it thought Mr Hughes was not a genuine Porsche enthusiast and 
that he would resell the vehicle to make a profit.

The key problem in Hughes v Pendragon Sabre Ltd (t/a Porsche Centre 
Bolton) was that the dealer did not think it was under an obligation to 
sell the vehicle to Mr Hughes. Dealers (and their customers) need to be 
cautious about the promises they make and recognise when they are legally 
committed to a transaction. 

When Mr Hughes paid his deposit and signed the vehicle order form the 
dealership had not yet acquired the car to sell. On the form the goods were 
described as “911 GT3”, with 6 speed manual transmission, exterior colour 
black, and trim colour “black leatherette interior, seats leather/Alcantara”. 
Across the face of the box covering the description and price were the 
words “Subject to Price + Spec”. Shortly after the deposit was paid and the 
form was signed, the dealership confirmed to Mr Hughes by email that he 
had “placed an order for the next version of the GT3” and that he would get 
the first one from the dealership if they were allocated one.

The dealership argued that the vehicle order form was simply an 
acknowledgment of an expression of interest and there was no contract 
between the parties. Further, the dealership argued that its terms and 
conditions provided that it was not obliged to fulfill orders in the sequence in 
which they were placed.

The Court of Appeal did not agree with the dealer. It said it was “as plain as a 
pikestaff” that a contract had been entered into. It noted that under the Sale 
of Goods Act 1979 there can be an agreement to sell future goods – these 
include goods to be acquired by the seller after the making of the contract of 
sale. That can depend on a contingency which may or may not happen.

The fact that there was no vehicle at the time of any agreement to sell, 
and that the dealership might not be allocated one, were not fatal to the 
existence of a contract. The vehicle order form was binding even though it 
was stated to be “Subject to Price + Spec”. The price of goods need not be 
fixed but could be “left to be fixed in a manner agreed by the contract, or 
may be determined by the course of dealing between the parties”. Further, 
the terms and conditions expressly contemplated that the specification 
might not be complete – the procedure for that eventuality, as well as how 
the price would be calculated (the importer’s recommended retail price 
taking into account the cost of the specification details), were expressly set 
out in the order form. It also did not matter that there was no delivery date – 
where no time is fixed goods are to be delivered within a reasonable time.

The Court held that the email which had been sent by the dealer was a 
clear expression of what had been agreed. In certain circumstances such 
a statement can be treated as having contractual effect – this is particularly 
so where one party enters the main contract because the statement is an 
assurance on a certain point. Here, the dealer’s actions created a side contract. 
This varied the term of the main contract which otherwise enabled the dealer to 
exercise a discretion not to fulfil orders in the order they were received.

Under the Sale of Goods Act damages for non-delivery are usually 
calculated by the difference between the contract price and the market or 
current price at the time delivery should have taken place (or was refused). 
However, in order to do this there needs to be an available market in the 
goods. In this instance, Porsche had only manufactured a limited number of 
the Porsche 911 GT3 RS4 model – it seemed that at most about 30 were 
supplied to the UK. None appeared to be for sale.

In the absence of an available market the measure of damages was said 
to be the loss directly and naturally resulting, in the ordinary course of 

Commercial litigation: 
Don’t make promises you won’t keep…
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New EU data protection regulation 
means big changes for business
The General Data Protection Regulation (GDPR) was approved by the European 
Parliament on 14 April 2016. It will apply from May 2018 and means that businesses 
have just two years to comply with the most far-reaching changes in data protection 
law in 30 years. 
The Regulation runs to more than 200 pages and for the 
first time includes genetic and biometric data explicitly.

The GDPR focuses on the rights of individuals 
with respect to their personal data. If an 
organisation wants to rely on the data subject’s 
consent to their data being collected and used, the 
organisation’s records will have to show that consent 
was not only obtained but the uses of data that consent 
relates to. They will then have to show that they are only 
using that data for the original purposes and that they will not 
hold it for any longer than those purposes require.

The data subject also has rights of erasure and rectification. The 
right of erasure (the “right to be forgotten”) is quite far reaching and 
the exceptions specific and limited. 

The GDPR is intended to improve transparency, so that data subjects 
have a far greater grasp of who is holding their data, the legal basis on 
which the data is being held and the purposes for which the data will be 
used. It will restrict very considerably a data controller’s ability to pass 
data on to third parties, unless the data was obtained on terms which 
unequivocally permitted this.

It includes rights of data portability; for example, an individual who changes 
ISPs can ask to have their email archive passed over to them in an 
accessible format. Data subject access requests will have to be answered 
within a month and free of charge. 

For businesses which do not comply with the GDPR, the financial penalties. 
In respect of serious breaches of the basic principles, fines can be four 
per cent of an organisation’s worldwide annual turnover or €20 million 
(whichever is higher). Even administrative breaches carry the possibility of 
fines of up to €10 million, or two per cent of worldwide annual turnover.

The two crucial phrases to remember are ‘data protection by design’ and 
‘data protection by default.’ Everyone specifying a computer system 

or contracting with a third party for services such as payroll-handling 
or Cloud computing services will have to consider from the outset 

how they are going to build compliance with the GDPR into those 
systems or services, and demonstrate to the data authorities 

that they are compliant.

Crucially, for the first time, non-EU entities such as Google, 
Facebook and Twitter will be caught by the regulations in 

relation to their EU activities. So far, their status as US 
entities has largely protected them, although there 

have long been issues about how social media 
platform providers gather and combine users’ 
personal data to target advertising. Now it is likely 

the new rules will cause a fundamental revision of their 
business models. 

Organisations who handle personal data in the course of 
business need to review their procedures to ensure compliance very 

swiftly. Any business model that acquires personal data information from 
social media is likely to need remodelling. This will be particularly true of 
the various ways people collect marketing consents, for example through 
competitions on social media or opt-in or opt-out pages on websites. 
Businesses need to audit their existing databases and their practices and 
procedures and do it soon.

For further information, please contact: 
Susan Hall 
Partner 
0845 209 1413* / 0117 305 6413 
susan.hall@clarkewillmott.com
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