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Five years on from the peak of retail property 
prices, is this new optimism reflected in the sector’s 
current property transactions and are we seeing 
any new trends in retail leasing? 
 
Graham McIntyre, head of Clarke Willmott’s retail 
sector, acknowledges that the retail property 
market has favoured tenants over the last four to 
five years and although we are not noticing any 
new material trends, we are certainly seeing an 
increase in activity. 
 
Peter Swinburn, partner in Clarke Willmott’s 
Southampton retail property team is seeing a large 
amount of regearing and restructuring of leases. 
“Although we act for both landlords and tenants in 
this marketplace, our key occupiers have the upper 
hand in negotiating terms for both commercial 
and retail space, and existing covenants can be 
very bullish about renewing and regearing their 
portfolio.” 
 
Tenants who are nearing the end of their lease or 
have break options coming up remain in a strong 
position to renegotiate terms.  Landlords on the 
other hand are faced with the unenviable task of 
trying to maintain asset values while negotiating 
with occupiers in a market where there is often 
over supply. As a result, we have seen Landlords 
offer up to two to three years rent free on a 10 year 
lease, which keeps rent comparables high, but 
amortised headline rents are often still showing a 
fall in real terms. 
 
Are we noticing fewer voids?  Simon Day, in our 
Bristol office, who advises a large retail property 
investor, says deals are still tenant friendly in terms 
of rent free periods and other inducements, but his 
client is starting to let units in its shopping centres 
that have been vacant for a long time.  
 

Mehar Patel in Southampton agrees: “Activity 
is picking up but it is still a tenant’s market. 
Depending on where the properties are, some 
high street landlords are being held to ransom 
by retailers, especially those with good covenant 
strength.  If landlords are not receptive to tenant 
demands we have seen tenants walk away from 
stores having been offered more favourable terms 
from other landlords in this highly competitive 
market.”  

Jonathan Morton, our retail development expert, is 
noticing a distinct change of attitude from retailers: 
“the big discounters have clearly given instructions 
to their surveyors to find sites. In particular, the 
fear that has impeded conditional purchase deals 
for some years – namely that the site will have 
decreased in value in the time that it takes to obtain 
planning permission – seems to have abated.” 
 
So, while the market remains tenant friendly, we are 
seeing an increase in activity and more favourable 
growth is forecast, which is good news for many 
landlords.  The state of the market is also leading 
to greater innovation and discussion about how 
to reverse high street decline, such as the Town 
Centre Investment Management concept which we 
comment on later in this edition.   
 
For further information, please contact:
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Confidence is growing in the retail sector.  
At the beginning of 2013 there was a 
discernible fear that the high street was 
facing a further period of contraction, 
leading to the further collapse of retail 
businesses and more empty properties. 
 
A trickle of positive reports began in May 
with the BRC reporting a 1.8% rise in 
L4L retail sales across the sector, and 
consecutive reports continuing the rise.  
Since then the ONS has reported that GDP 
rose 0.7 percent in the April to June period 
compared with the previous quarter which 
was better than expected.  By June the 
Chancellor was brave enough to open the 
spending review by announcing that rescue 
was turning into recovery. 
 
Heading into autumn, our clients are 
certainly seeing more activity in the property 
market and this edition of Retail Line focuses 
on the property issues currently affecting 
retail landlords, tenants and investors. 
 
Our planning and property experts comment 
on town centre investment management 
and the recent changes to the planning 
regime; and our property litigators look at 
some of the most important property cases 
of the past 12 months. 
 
We revisit the question of whether a PV 
panel could acquire a legal right to light 
by prescription and consider the Law 
Commission’s recently published opinion on 
the issue. 
 
We start by reporting on the current trends 
we are seeing in retail leases and looking for 
signals that the property market is about to 
turn a corner. 
 
Graham McIntyre 
Head of Retail
0845 209 1471
graham.mcintyre@clarkewillmott.com

Great service... Great people...

The BRC reports that the number of empty shops fell very 
slightly in July and both sales and footfall increased in each 
of the last three months, strengthening the case for cautious 
optimism in the sector.
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Making the most of your portfolio   
- a review of some significant property cases 

Landlords have become quite creative in their attempts to avoid or minimise 
liability for empty premises within their portfolios, leading the Courts to 
consider issues ranging from the valid operation of tenants’ breaks, to the 
ongoing liabilities of guarantors and liability for rates. Our annual property 
conferences will look at some of the latest cases dealing with these issues.  
We set out a taster below….
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Breaks 

There have been various attempts by landlords to deny a tenant 
the opportunity to exercise a contractual break on the basis that a 
condition has not been complied with, particularly the obligation to have 
paid all sums “due”. 
 
The decision in Avocet v Merol Ltd confirmed the Court’s response to 
a tenant who had failed to strictly comply with the conditions attached 
to a break option. The tenant had to ensure that all payments due up 
to the break date had been paid at the break date, but £130 of interest 
which had accrued on the account, was not paid (or noticed) by the 
tenant. 
 
Mr Justice Morgan rejected the tenant’s argument that the interest 
was only due on demand and found that the failure to comply with the 
conditions meant the option had not been exercised. 
 
In Marks & Spencer v BNP Paribas the rent was payable quarterly in 
advance with the break date falling part way through the quarter.  The 
lease was silent on apportionment of rent. M&S paid the entire quarter’s 
rent in advance of the break date.  It then sought a refund for the rent 
paid in respect of the period after the break date. 
 
Mr Justice Morgan was satisfied that he could imply a term into the 
lease such that the tenant was entitled to a refund of the rent paid for 
the period between the break date and the end of the quarter. This has 
been seen as a softening of the Court’s approach to the interpretation 
of professionally drafted leases leading, in all likelihood, to great 
uncertainty.  This case is currently being appealed. 
 
Guarantors 
 
Two significant cases have come before the Courts regarding the 
position of guarantors. In RVB Investments Ltd v Bibby the landlord 
took the rather unusual step of seeking an order requiring an insolvent 
guarantor to take a lease of premises following the insolvency of the 
tenant.  The landlord’s purpose in doing so was to avoid liability for 
rates.  The Court made the order as sought, having first considered 
various interesting issues, including the impact of disclaimer, the 
impact of section 17 of the Landlord and Tenant (Covenants) Act 1995 
and whether the landlord’s request for keys and fitting padlocks had 
operated as an implied surrender. 
 
The second case, Topland Portfolio No 1 Ltd v Smiths News 
Trading Ltd 2013 EWHC 1445 Ch should remind landlords of the 
danger of varying a lease by agreement with the tenant, without the 
express agreement of the guarantor. The landlord had entered into 
a licence for alterations with the tenant, despite an absolute bar on 
alterations or additions in the lease.  This was done without reference 
to the guarantor and when the tenant was subsequently dissolved it 
enabled the guarantor to wriggle off the hook. 
 

Rates 
 
There have been several cases where owners and occupiers have 
sought to minimise their rates liability.  
 
In Woolway (VO) v Mazars Llp the Court of Appeal considered 
whether two floors in a large office block, which were not contiguous 
but which were in one occupation, could be a single hereditament 
for rating purposes. The VO had entered each floor as a separate 
hereditament, but the Valuation Tribunal accepted the ratepayer’s 
proposal to merge the entries. The Court of Appeal supported this 
approach, concluding that two non contiguous floors could constitute a 
single hereditament. 
 
An application for permission to appeal this decision has been made to 
the Supreme Court.  
 
A number of cases have concerned the occupation by charities for 
the purpose of obtaining charitable rate relief. The Court has taken a 
firm line and concluded that premises must be used extensively for 
charitable purposes in order for the charitable relief to apply. 
 
In contrast, the Courts have held that relatively minor uses can amount 
to occupation and trigger a new rate free period. In Sunderland City 
Council v Stirling Investment Properties Llp the installation of WiFi 
equipment in a warehouse was held to be more than de minimis use 
and sufficient to constitute rateable occupation. 
 
Dilapidations 
 
Inevitably the recession has lead to the Courts considering their fair 
share of dilapidations cases. Issues that have been revisited include 
supercession, the impact of the landlord not having funding to carry 
out repairs, repair versus development, the relevance of the landlord’s 
actions in refurnishing to a higher standard than required pursuant to 
the lease, the relevance of the design life of M&E services and much 
more. 
 
We will consider these and other cases at the CW property conferences 
and look forward to welcoming you to one of our sessions. 

For further information, please contact:

http://www.bailii.org/ew/cases/EWHC/Ch/2011/3422.html
http://www.bailii.org/ew/cases/EWHC/Ch/2013/1279.html
http://www.bailii.org/ew/cases/EWHC/Ch/2013/65.html
http://www.bailii.org/ew/cases/EWCA/Civ/2013/368.html
http://www.bailii.org/ew/cases/EWHC/Admin/2013/1413.html
http://www.bailii.org/ew/cases/EWHC/Admin/2013/1413.html
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In February 2011 we asked if a PV panel could acquire a legal right to light 
by prescription, if used for an uninterrupted period of 19 years and one day. 
Under current law rights of light can be acquired by such long use if a defined 
aperture (for example a window or skylight), through which light passes, 
serves a building.

Renewable energy - Can a PV panel 
acquire rights to light?

Great service... Great people...

The article pointed out that rights to light have not been litigated in the 
context of solar panels; but suggested that the prospects of getting a 
Chancery Judge to decide that the PV panel was an aperture serving a 
building “looked daunting”. 
 
Since then, although there is still no reported decision on the point, the 
Law Commission has given its very considered opinion; in paragraphs 
2.12 to 2.17 of its recent Consultation Paper on rights to light.  
 
The Paper recommends certain reforms of the law relating to rights to 
light. Although Law Commission Papers don’t have the status and legal 
force of a judge-made decision in an actual case, lawyers tend to treat 
Law Commission Papers as pretty authoritative; given the erudition of 
the authors and the detailed scrutiny to which Law Commission Papers 
are subjected before publication. 
 
Paragraph 2.13 said “However, objects that do not have apertures, 
such as solar panels, are almost certainly not capable of benefiting from 
a right to light.” Paragraph 2.14 opined that “… protecting solar panels 
by easements of light would be problematic”; suggesting that the fact 
that solar panels harvest solar energy rather than illuminating a room 
would “… raise difficult questions”. 
 
 
 
 
 
 

The Commission went on to say that it did not support law reforms 
designed to permit solar panels to benefit from legal rights to light.
Of course, it is still (technically) possible that a Chancery Judge will 
decide that a solar panel can acquire or has acquired a right to light, 
but the probability of that happening has become a lot more remote. 
 
The Consultation Paper can be accessed online at:  
http://lawcommission.justice.gov.uk/docs/cp210_rights_to_light_
version-web.pdf. 
 
For more information on the issues raised in this article, please contact: 

Priscilla Hall 
Partner 
0845 209 1435 
priscilla.hall@clarkewillmott.com 

Andrew Campbell 
Consultant 
0845 209 1281 
andrew.campbell@clarkewillmott.com 

http://www.clarkewillmott.com/news-and-articles/2011/renewable-energy-can-a-pv-panel-acquire-rights-to-light.php
http://lawcommission.justice.gov.uk/docs/cp210_rights_to_light_version-web.pdf
http://lawcommission.justice.gov.uk/docs/cp210_rights_to_light_version-web.pdf
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Getting investment back into the  
High Street  
Town Centre Investment Management

Hot on the heels of Mary Portas’s Review of the future of Britain’s High 
Streets, Peter Brett Associates have published ideas to breathe life back into 
failing retail centres.

Great service... Great people...

The Problem 
 
While some retail centres continue to thrive, others are in increasingly 
rapid decline.  The causes identified by PBA, Portas and others include 
competition from out-of-centre retail parks and new methods of 
retailing.   
 
PBA’s conclusion is that it is the fleetness of foot enjoyed by the out-
of-town operators and internet retailers that provides their edge.  This 
stems from a single operator being able to follow a managed vision 
for the retail offering.  In contrast, the ownership of town centres is 
fragmented.  While town centre management techniques, BIDS and 
Portas’s “Town Teams” are valuable, PBA say they do not go far 
enough to tackle the root of the problem. We agree with this. 
 
The Solution 
 
PBA suggest that instead of wholesale clearance and redevelopment, 
which is often difficult in the present economic climate, the town centre 
(or a large portion of it) is acquired and handed over to a management 
company.  PBA call this “Town Centre Investment Management” 
(TCIM).  They recommend that Councils, backed by investor partners, 
explore bringing town centres under single control or ownership “to 
enable them to perform more like their managed counterparts enabling 
the optimum retail mix, forging a clear brand, co-ordinating marketing 
and targeting physical change”.   Typically the control of the town 
centre assets would be through compulsory purchase backed by an 
investor. It is argued that councils, retailers and investors all benefit from 
this approach. 
 
The Problem with the Solution 
 
This is not a silver bullet to deal with all of the problems faced by 
town centres.  PBA acknowledge that this method probably only 
has application to the high streets outside of the top 100 performing 
centres.  Even then, it is not a ‘one size fits all’.  They also acknowledge 
potential problems at CPO stage.  Demonstrating benefits when initially 
nothing seems to change may be difficult. 
 
There are also wider problems.  Shoppers’ habits are changing and 
there will be a need for fewer shops, particularly in town centres.  Thus 
not every centre can transform itself; the capacity is just not there.  
Recreational or leisure uses may help attract people to town centres 
and supplement lost retail units but out-of-centre destinations are 
already competing by changing their formats. The high street is already 
criticised for its uniformity, imposing a management structure may 
exacerbate this ‘blandness’. 
 
All of these issues will need to be tackled to convince an investor to 
back a TCIM scheme. 

 
 
Part of the charm of traditional high streets is that they have evolved 
over time being responsive to consumer trends and needs.  They are 
distinct and unique.  We agree with PBA that action needs to be taken 
to preserve many of them.  TCIM may be a solution.  But the key will be 
how the investor regenerates the high street after acquisition.  

It would be a mistake to try to replicate an out of town shopping 
centre experience and tenant mix, in town.  Out of town centres 
are created specifically for retail.  They have carefully designed unit 
sizes, free parking and are protected from the elements.  Most town 
centres will never have these benefits but will instead need to develop 
another draw for people to visit.  The success of a TCIM scheme will 
therefore depend upon creating a high street which often retains an 
‘independent’ feel and is not as reliant on the big brands preferred 
by shopping centres.  It will be interesting to see whether investors 
are prepared to adopt this new approach and if they do whether that 
approach is the right way to develop the distinctiveness that the high 
street requires.

For further information, please contact:

Graham McIntyre 
Partner 
0845 209 1471 
graham.mcintyre@clarkewillmott.com 

Chris Charlton 
Partner 
0845 209 1317 
christopher.charlton@clarkewillmott.com 
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Many retail units are held on sub tenancies.  The liquidation of the 
intermediate tenant (the store’s landlord) causes a number of problems 
for the store occupier.  If an intermediate tenant goes into liquidation its 
liquidator can disclaim its head lease if it is “onerous”.  Unless there is 
a profit rent it is likely to be onerous simply because of the obligation to 
pay rent to the superior landlord. 
 
The disclaimer does not end the head lease or the sublease but it does 
release the intermediate landlord or tenant from the obligations to pay 
rent and comply with tenant covenants.  Consequently, the superior 
landlord no longer has a direct tenant from whom to collect the rent 
and the sub tenant has no direct landlord against whom it can enforce 
the landlord’s obligations (e.g. maintenance, repair, insurance etc).  A 
void exists between the sub tenant and the superior landlord.  
 
The superior landlord cannot force the sub tenant to leave, provided it 
complies with the tenant covenants.  Failure to do so would enable the 
superior landlord to forfeit.  
 
 

So what should the tenant do? 
 

The liquidator1  is required to notify 
the tenant of the disclaimer within 

seven days.  As soon as notice is 
received, any payments to the 

intermediate landlord should 
be stopped. Legal advice 

should be sought in order 
to regularise a highly 

complex situation as 
quickly as possible.   

 
 

 
 

 
 

 

The sub tenant can, if it acts quickly, apply for an order to vest the 
head lease in itself so as to preserve its ability to stay at the store.  It 
may also be possible to agree a new lease direct between the superior 
landlord and the sub tenant, but only if the head lease is extinguished.   
A new lease would give rise to SDLT liability unless overlap relief is 
available (as is the case on relief from forfeiture) and could also affect 
reinstatement obligations.  Taking on the head lease may enable the 
store to acquire 1954 Act renewal rights which are often excluded on 
sub tenancies. 
 
For more information, please contact:

clarkewillmott.com05 Retail Line - Property Conference Edition 2013

Tenants facing financial uncertainty have become common place, but what 
happens if it is the landlord facing liquidation?  What impact would a landlord’s 
liquidation have on the tenant’s occupation?  

Landlords in liquidation 
- the impact of disclaimers and the consequences for tenants

1 Nb. An administrator does not have any power of disclaimer

Nicola Seager 
Partner 
0845 209 1246 
nicola.seager@clarkewillmott.com 

Aaron Macauley 
Solicitor 
0845 209 1338 
aaron.macauley@larkewillmott.com 
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Our planning team looks at the recent changes which apply to retail 
developments and highlights those that are still to come.

Great service... Great people...

Further changes to the planning regime

1.     Permitted Development (PD) Rights  

Since 30 May 2013, planning permission is not required for some 
changes of use, although the LPA must be notified when a change 
occurs. 

The ability for some shops, restaurants and other businesses on the 
high street to change to other flexible uses for a maximum of two years 
is intended to help revitalise town centres. Planning permission will be 
required for the new use to continue after two years, so whether the 
“pop up” initiative can be successful and sustainable, remains to be 
seen.  

2.     Judicial Review 

Since 1 July 2013 the time limit for bringing applications for Judicial 
Review of planning decisions has been reduced from three months to 
six weeks.   

Where a Judge has certified that a case is “totally without merit” when 
considering the application on the papers, there is no right for the case 
to be reconsidered at an oral hearing. 

Revisions to the pre-action protocol recognise that the six week time 
limit means it will not always be possible to send out a pre-action letter 
outlining the grounds of challenge, although the aim should always be 
to send one. Clearly there will be less time to consider the merits of a 
challenge and less opportunity for a person facing a potential Judicial 
Review to consider their response to a pre-action protocol letter.     

3.     Planning Application Requirements  

Since 25 June 2013 local requirements for planning applications must 
be:  

• Reasonable having regard to the nature and scale of the 
application 

• Concerned with a matter which it is reasonable to think will be a 
material consideration.  

Appeals for non-determination can be made where the LPA has refused 
to register an application for non-compliance with local requirements.  

LPAs are no longer required to give a summary of reasons for granting 
planning permission, nor a summary of development plan policies.  

In October 2013, the first designation of “failing LPAs” is expected, 
allowing planning applications to be made direct to the Planning 
Inspectorate.  

4.     Electronic Communications  

Since 27 June 2013, broadband street cabinets, new poles and 
overhead lines can be installed in any location, other than Sites of 
Special Scientific Interest (SSSI), without prior approval notification. The 
relevant provisions will last for five years only.  In other protected areas, 
operators must notify and consult with LPAs. 

5.     Planning Fees  

From 1 October 2013, applicants will be able to obtain a full refund 
of fees for planning applications and applications for reserved matter 
approvals if the LPA has failed to determine the application within 26 
weeks. 

This is intended to speed up determinations, but could lead to LPAs 
refusing an application when the 26 week time limit is approaching. 
 
Faced with a situation where an LPA is dragging its feet, it is difficult to 
see what choice may be left to a developer other than to appeal against 
refusal after the 26 week period or to submit an appeal on the grounds 
of non-determination before then. Either way, we may see the number 
of appeals increasing as a result of this measure. 

If you require advice about these or any other planning issues, please 
contact:

Chris Charlton 
Partner 
0845 209 1317 
christopher.charlton@clarkewillmott.com 

Karen Howe 
Senior Associate 
0845 209 1260 
karen.howe@clarkewillmott.com 
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Clarke Willmott’s forthcoming events

Great service... Great people...

Annual Property Conferences 2013

The topics for Clarke Willmott’s annual property conference are: 

• Easy Wins for Reducing Risk on Construction Projects  
Some tips from our team on how to avoid the things which cause 
most difficulty, cost and delay in construction projects and how to 
resolve disputes quickly and economically. 

• Planning for property professionals 
An update on the latest issues ranging from TVGs to the impact 
of the Growth and Infrastructure Act 2013. 

• Property Joint Ventures 
Our thoughts on the key issues when putting together JVs with 
particular emphasis on JVs involving public and private sector 
entities.  

• Making the most of your portfolio 
A review of some of the more important cases of the last 12 
months on topics including break notices, alienation, dilapidations 
and service charges. 

Bristol - Tuesday 17 September 2013 - This event is now full 
 
Birmingham - Thursday 19 September 2013, 3.30pm Registration 
(Clarke Willmott LLP, Birmingham) 
 
Southampton - Tuesday 24 September 2013, 3.30pm Registration 
(Clarke Willmott LLP, Southampton) 
 
Taunton - Thursday 26 September 2013 - This event is now full 
 
London - Thursday 3 October 2013, 3.30pm Registration 
(The Law Society, London) 
 
For any further information, or if you would like to attend any of the 
conferences, please contact events@clarkewillmott.com. 

The topics for Clarke Willmott’s annual planning law seminars are: 

• Legislation masterclass 
An “executive summary” of recent key changes to planning 
legislation and what can be expected in the next 12 months.

• Case law update 
Covering recent planning and environmental case law including 
recent cases on Judicial Review of planning permissions and 
other landmark planning decisions. 

• Planning pitfalls - a user’s guide 
A review of what can (and does) go wrong in the pursuit of 
planning permission by reference to practical examples.

 

Bristol - Wednesday 9 October 2013, 7.30am Registration 
(Clarke Willmott LLP, Bristol) 
 
Taunton - Tuesday 15 October 2013, 4.30pm Registration 
(Clarke Willmott LLP, Taunton) 
 
Southampton - Wednesday 23 October 2013, 7.30am Registration 
(Clarke Willmott LLP, Southampton) 
 
For any further information, or if you would like to attend any of these 
seminars, please contact events@clarkewillmott.com. 

RenewableUK Annual Conference & Exhibition 2013

Priscilla Hall 
Partner 
0845 209 1435 
priscilla.hall@clarkewillmott.com 

Our Renewable Energy team, headed by Priscilla Hall, will be 
exhibiting at RenewableUK’s 2013 35th annual conference and 
exhibition, widely recognised as the renewables event to attend in the 
UK.  
 
RenewableUK is the UK’s leading not for profit renewable energy trade 
association. The team will be exhibiting at the Birmingham NEC from 
5 – 7 November at stand 188.

Priscilla heads up the Renewable Energy Sector at Clarke Willmott. 
With expertise in the area of energy and natural resources, Priscilla has 
been involved in projects spanning the electricity, gas, waste recycling, 
renewable energy and water sectors.

188

Annual Planning Law Update Seminars 2013

http://www.clarkewillmott.com/contact-us/birmingham-office.php
http://www.clarkewillmott.com/contact-us/southampton-office.php
http://www.lawsociety.org.uk/get-in-touch/office-locations/%23ldn
http://www.clarkewillmott.com/contact-us/bristol-office.php
http://www.clarkewillmott.com/contact-us/taunton-office.php
http://www.clarkewillmott.com/contact-us/southampton-office.php
http://www.clarkewillmott.com/our-people/h/priscilla-hall.php
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